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dgbodadanbo Mgogofgdol sqy30madmmdsdy dommnmgdb ab(303mnbymn LadsGimambasmadmgdals
gGoendo, dmbadstomgoms dodsmo @obz0d3mobado badstmsembBamdmgds ghmazs® d9b30L bo-
0l 6om3maagbl dmbsdsMmmagms ©s3me3ogdemmdsbs s sbgsfMndgammgdmmadsls dmealb.

1 Case C-719/19, European Commission v. Poland (ECLI:EU:C:2021:366), [2021], §6

2 aobo@odz0mo g., DaBdabodg o., M 5., 8gbbadgomo 4., gmmdabos b., dmmo@gMbm x., badnma®a o., og-
MoEomemo gongs, md., 2021, 577.

3 Imbodomomgl dgodmgds ©og30bHMb, Mmamz LobbermabbaeBsmmmgdtngn, Ladmgsmadm, s©Bnbab@Mssnmmo,
0bg ©ob303maby® 3sbyybabdagdmmds.

4 The position of the judiciary and its relation with the other powers of state in a modern Democracy, Consultative
Council of European Judges (CCJE), Opinion Ne18, 2015, 9, 26.

5 Oleksandr Volkov v. Ukraine, Ne21722/11, §80

6 ,LogFm Lobsdomemgdal dgbobgd® Ladsmggmmb mMgsbama 3obmbal 75' 8aqbmal 3g-5 396480



Bomablbob (335 30 — goMmmangama 36nd3bgmmagsbos. @abzndmnbymn Ladsmmsembsmdmagdals
3Msbomabame g93mygbgdals 30Mmdgddo, dgbadmms, dmbadstmmmygms sdm3ogdemmdals
bgmymazol, Mog 393:mb3z9398d0 dgbmeal 3(30gemmdolb bagMobgw, bmmm dsmo w@abjGHgoo-
&3300b gD0o Labadsmmnmmb gosbygg@nmgdsdg bgdmddgwgdol Imbmgbol d94s60bdo —
03339 0bLEM896@ o dgbademms ngsgb.

0b(303m0bn® LoFoMMNSMBIMIMYELNSL s 3o3doMgdom yuMowbamgdos ,30930L Mggm-
39b05(30980%, MHmMIgmo(y LodsMmambaomdmgdals s0badbyym babglbomsb dndsmmgdom swaqbl
Bmgo bEbIME AL s gobbodraMmagl, MM Ladsmmambasmdmgds dMmygbomm asws3masl
mMbs 9u31dbgdmeal, Mm3gmocs 36l ,mbgdo, M3s@0gdgmo s Labsdstmmm bgmalbmamagdals
93985300b Jg8mobggmn®.! 8mbadsmmmol 8n8s(m @ab(303mnbsmmma boBstmamBaomdmgds
Bommaaqbl ,asdmogmgdamm Ladbabymgdtng bgwsedbgoggmmdslb”,? bowas booxmsw RsBmys-
00g0gmo 3mb3Mg&mo ab303mnbyMo goms3emdal bobggdobs s babg30960L oMlgdmMbLL
(mutatis mutandis) gobbszmotgdmmo 3603369mmds 03b.% s50badbymo 25688 303900
LadsmmmgdMngo gsbbsdMzMYmMdal 3Mnbsndnm. Loddgdn ,ds9LEM0 0Gormoolb babssmdwga®
35305600 RBmadoms g3em3mmds LobadsMmnmmad 35635 s, M3 306mbdn dnMsdaM g
076985 Bocmnmgdamo yzgms ob Jig3e, Hm3gmoas ob303m0ba® asws3omdslb Bamdmawagbl,
099335 396mB3ademal goemns 3sgbndsenmMa SdLbmenEmEo LodabEnm gsbbadbmamml as-
5(30M39605b ©s353d0Mgdmo yggms bmds.

53650, @ob303mabymn 3sbmbobdggdemmds bomdmawagbl dmbsdstmmagms dogh Rswg-
Boem @ob(303mnbn® go0s(30m3dg Mgegnmgdal 894sb0D3L. LadsGmambsemdmgdals dndsbos
mbsdsmmmagms ngH 39b6mbdgdemmdom ©a©agboemn 3Mbd30980b ggMmMzgbsw dqbEmmgdol
BEONbggmyYmeBs, Moz, Mo 0dds Mbrs, LEmMgm Ladsmmmoasba Labsdstomml gsbbaegols
NRmgdal Jgo3mmbgosm s sdmbagam bg@@nmow 1brs ngbgb gobboenmma. ©aliz03mabymn
LadsFmmambamdmgds bgmb 1bymdl swagbomn Bgbgdal, gmogndo LEBbsMEdal a(33obs
5 sbEMMgdsL, M3, 30MEe30M3MM3MM(30mmaE gbdnsbgds Labsdstmmmlb sbasmndgsm-
©900mgdsb. 53sbmeb, Bomdmgdals s¢badbyyemoa Laby bEYB39mymaL, Hmame (3 aswszmdal
hodgbo 300l Jdgmgdedy dgbedadol Mgogntgdsl, abyg Lbbgs 3oMoms dngH ©obzodemabymo
3505(30m30b Rogbol 365396(305b.

83009650, ©nb(303mmnbymo LadsMmambamamagds gMmaszsetn 39353539890 domoss, ndyegdals
397560bd0s dmbsdatrmmagmamgal, Moms o6 ssMmzamb dbsfmgoms Rmbrsdgb@ M Nymgdgdo,
56 30594gbmb g53mnLbbmMmgdgmn bosba Lbgs 3oMms myy babsdstmmmb 0b@gcglbgdl. Ladstom-
m03bo s 9839dEMn ©ab303mabymn Lodsmmambamdmagds MdMNbggmymaul dmbadsmomal
3096 3myqbommo Ji3930L 3gbsmhmbgdsl, Jommnmadbsgmmagdal 068gMgLgdal ©a(335L ©s
396dm ab@gmgbgdalgsb mogabygsm doMmomadbagmgdslb. dgbsdsdabsw, abz03mobymo
LadoFMdmbamdmgdals dobsobo — J3930L dmeEgmol bobamobgds, dgbstfhnbgds s yzgmabogal
563080093090 s badsMmmosbn 3m3ymmdals NbENbggmymess. 5mbodbmmol gomsb@l
LBmEgE Ladsmmmosbo Labsdsmmmmb 3606303530l ©OL(33NbYM Lodstmmambsemdmgdsdo

bgMa 35, 393M(39tgds S 9RgJENsbo godmygbgds boMdmaowaqbl.

1 ODIHR Max Planck Minerva Research Group on Judicial Independence, Kyiv, 23-25 June 2010, §25.

2 gmg0sdzoemo g., Ladmbadasmmmm badammamo, 3gmmg gsdm3gds, md., 2020, a3.71.

3 50380560 ggmgdscms 0b@gMHsdgMozmmds LobsdsMmommd abz03mabymn Labpgmosb 8n8sMmgdaom as63sM s,
®m3 0g0 ool basdbggmm 89dsbab8n, GmBgmbsz dgmdmoas 360d36gmmmgebo gagmabs 8mabnbmb swsdnsbal

NBmgd98Dg, aobLsNNMgdam BmbsdsBmnmol 05658gdmdnwsb gomsgobmnmagdol dgdmbzgssdn (LoOpez Lone et
al. v. Honduras, [2015] IACtHR §257).
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3. QLGITI6A0 LudellaThImANIR0L 3aNBILA) LuBdATITNME0 LALIBXEII(L
J90d0L @JT0BJ0L 366G

LadaMmmosbo LabsdsMmmmlb NEEgdol Mgomndgdsl 360d36gmmazsabo sanma s30LM0s
©0b(303e0bnE0 Ladsmmambsmdmgdol gsbbmM(s0gmmgdal 3Mm39Ldn. M3oMggmgl gmagmobs,
860d369emm35605 dobo BmEmIsGommn 3mbgbfnggds asms3mdgdol Dgdnbggbom LEMmmymen-
Mo Mgamsdgb@o(300 5 3MdmMMabMMZobn Asdmysmndgds. bmmm smbadbyymals dobombggew
M BBNb3gmymBnmo bes nymb badsMomosbo @obzdmobymo Lodsmmambasmdmgdal LEmMo,
a36mbEgmn 3Mag@n3ob Rsdmysmndgds.

bommom Rsdmysmndgdaem, bgwdnbgzbom @g@smmmmam asbbsdmafmm ob(303mabym ao-
5(30M398m3b FodsMmgdom smbsbndbsgns, MmI s©sd0sbal Ygmgdoms gzMmdmmoa 3mbggb(sos
0003506606980 LadsMmmmgdMnga asbbsbdmgEEmbol 36063030l s 5Cbndbyymal dsgsmamsw
a5bobomagl LadoMmMambsMdmgdals bobosbIPmmdal goal Ly gombl, Mewasbs(s ,Labsdsm-
M 5(3b50gdL, MM babsDNmbaL gos Medwb0dg 360d36gmm306 Fobabl gdLabmmgds,
396dm, ol HbOY639mymeL Ladsmomgdmog asbbsbmgtnmmdsl, ozo3Lb d3m@gbzoynm dm-
3algbggdl MMM asbyzbagdgmo LafngMgdobash, MHmdgmas gsbboemgal dgdmbggssdacs
Gogmo 0d6gomms LadsFNENsbMdNL g bs, 30650086 Labsdsmomgdl dmubggmsm ao-
5by39@0mgdal Bomgds 03 3mzgmgbgdals 0Mgsmng, Mm3gmomsg dmEgnem bambyemdn 3dmbeos
s@aoemo s 03 3830(390mmgdol Logndzgmbdg, Mmdgmdss, bogsMoome Mmab asbgmob
353m, bobmmds s3oMas s LEMMBILmMZsb 38 30(398mmgds 396 aoboboemgds. !

3330560b N@mgdoms g3Em3gmo 3mbzgbsonl 89-6 dmben, Hm3gmag 3mnsbMgdl baddal

badaMmnemnabn gobbomgol Bmgdsl, 5agbl, MMI ,gmaz9mo 5sd0sb0 ... dSedmMzamos ... dobo
Logdnl LadsMomosbo s Logzgydm asbboemgal MBmgdoo 3bmbol Logmdzgmdg dg4dboemo
3m9) 30009090 s d0g)396Mdmagdgmo Labadsmmemb dogM.  sadnsbals M@mgdscms gz@m3gemo
Labadsmoeml 3Mog@n3ob dgbsedadnbsm ©ab(303mnbn@a Lodsmmambamdmgdal bEmn 3Gm-
39L0b a56853mMB530 BbatggdL Mbos 3JmMbogm Mebsdsma dgbodmgdmmdgda?, bmmmm cmsegowm
0b(303em0bMo LodsMmmambamadmgdol 3Mm3glbda s FbmmmE gows(3mdsms s 3Mm3gbob
33bboDM3ANEMbOL 3063030 ¢bos 3mddggdwgl, 539 dmbadsmomy smgnmgomo mbos
0ymb 2obbsdrgEmo Mgmadgdoms s goMsbBogdoom.

dmbadsmomol ma3mgdting asMsbBngddo 3mnsdMgds badsmmmosbn Labadsmommml gfom-g6-
o0 3M0b3030(3 — gobohngMgdol ymgds. 936GM30l dmbsdstmegos bagmblbym@som badgmb
(CCJE) Ne3 ab3360L° dgbodadabom @obzndmaban Batdmgds aby mbos agmb m@asbnbg-
o, Hm3 ©ob(303mabymo mmasbmlb 3ng@ 0bosnnfgdmmo gsmsbyzg@nmgdol gobshogmgds
dgbadmadgemn agmb LobsdsMommadn.? g3cmm3al 439469d0L 3Gsg@n3odn dbgszbo mmasbm
1398 9bboema 50l o6 Dgdam8n nbbESb3n0L LobsBstmmm, 86 mbgbsgbo LabsBstrmmm.?
badommggmmb Logmbb@n@mom LabsdsMmmmlb assbyzg@omgdals dgbsdsdabsw ,Lsdstrom-
m9d@0g0 babgm3bogmb 3oMggmemo BMbY(308 90330560l FPMadsms s Meg0obyyBmgdsms
LEMEmo Mo D305 S 5J3ZIGME0 (3359, LdTsMMEONsbo LabsdsGmmmb Mgmgds, Hm-
améz bodsmomgdfngn LabgmdBogmb 3Mnb(3030L gobbmm(30gmgdals ghmagzsta Labdmdo,

1 Oleksandr Volkov v. Ukraine, Ne21722/11, §137.

2 0g3g, §87-91.

3 936m30b 8mbsdatomgms Lagmbbam@siom badgmb (CCJE) Ne3 wslzgbs ,8mbaBstomgms 3Mmegqbomman
J3930L BaMgammomgdgmo 3G0b(303930bs s Bgbgdol, 3gMdme, gmozob bmmdgdal, Msbsdrgdmdabmseb dgngrgm-
9090 J3930bs s B ggmdmagdmmdol dgbabgd®, bE@sbdnMan, bLagmebagmn, 19.11.2002.

4 936m3ab Bmbadsmormgms bsgmbbym@som badgmb (CCIE) Ne3 wobsgbs, §72.

5 gnomb ©gdmg@sdogmoa 0bbGo@ @ gdabs s 5880560b Ygmgdgdol maabob sbastndn ,8mbsdstommgms ©ab-
(303aba@o Bomdmgdolb bamzgmgbm 3Mad@ngobs o LogMmmsdmtabm LEebost@gda”, §47.



amobbdmdl yggmes 03 boggmob babsdstmmm ws330Lb dgbadmademmdsl, Gm3gmag magabo
0boo M@mgdsb bsMmImawaqbl... !

,bogFM LobodaMmmmgdol dgbobgd” LogsMmggmmb mmasbymao 306mbal 75°* Bmbemals
3oMggmo 3967480l dgbodadnbsm, dmbsdsmmmal @ab0d3mobamn Ladstmsmbamdmgdal 3Em-
39L30 asbohogMgdol Mamads BoMdmgdmds Laob(zndemabm 3mmagaool gosbyzg@omagdol
dgdgmd, HmIgemo(y dgademgds asbohogMoglb bgbsgbo Lsbsdamommmb Lawobzndmabm 3oems-
&odo, (3, Mo mgds Mbs, BoMImawaqbl Ladsfmmmasbo Labadsmmml NRmgdom gB9JE 060
LaMa gdmmdol dgbadmagdemmdsb.

5530560b Mgmgdsmes g3mm3nmo LabsdsMomm ©soagboma 3Msgd@nzolb dgbadsdabac,
Ladsmmosbo LabsdsMmnmmb YBmgdsl ob30d3mabym LodsMmambsomdmgdada goboboemagl
»©05309) 3009090 ©d 309 39Hdmgdgma Labsdsmmmmb® ws ,,306mbal baggydzgmbg dgdbaemn
Labadsmoremmb® 360b6(303960L dtoemdn.

Labadsmoeml aob3s@m@qdom, 3mbggbznal 89-6 mbemals 1-cmn 3sMogfsogn dmn(3o3L o=
930009390 s o 3gdmgdgmao LbabsdaMmmmb® 36063030l 5MLYdMbL, bmemm dagyzgcdmg-
Senmdabosb 35330658000 30 gob3aMB oL, MM ol sEagbswns 86 bydogd@mn doamdal
RoMamgdda, Hm3gmog ammobbdmadl dm3gdxmm bsgdgdo dmsgdmmo Imbadsmomal dnbsgsbo
63960L oaqbol I(30grmdsl s Mdngd@ e Boamdol dgbadsdnbaw, MmBgmas geobba-
3L 030l gobbabrmgMmal, 3ob Logdstobn gomsebogda M dENbzgmym oy 3Ms 83 Jymboom Mondy
Labab mgan@o8amo gdgal godmbatnsbow.? LobsBsGormm smbndbym bogdgdn BLggmmmal
mbadsmmagms bsbnmolb babsbbsm Rsdmysmndgdaymo gsbbymdgdal s@mbgdmdsdyg, Mowasbs(s
0bobo 3nMggmo 0bLES6(300L Bgbnor ¢339 8mbaBamgMdEBb 58539 Logddal asbboemgsda.’

535D, ,,3obmbal Lagndggmdy dgddbaemn Labsdstmemb® 3Mnb303al dgbsobgd by gmm-
b0bob 550560l YRmadoms g3Mm3ymao LobsdsMmnmm as63sM@Gogl, MmI 3039090 o
badaMmmol Msbobds, gidnbal — ,,306mbal Laggdzgmdg d94d6nema Labadsmomm® mdngd@ns
MBOMb39mymazs 0dabs, ,MHm3 Labsdstmmm Lob@gds gdmzMsGonm Labmasmgdsdn o6 onb
59m30gdmmn 5dsbemagdgmn bgmobgmagdal ©abgmgEosdy, sedgw ob Mganmomogds
3565396800056 358mBnbatg 396mboc”.* MBS ,,306mbal Laggmdzgmdg d94860rmn™ dmn(ze3L
30 domenme LadsMmmgdcng Logmdgzmgdl ,Labadsmommb® s@bgdmdabamgal, o8y Lbabe-
domrmmmb dq8sa 96emmdsl mnomgmem bog893n“.% smbadbymem 36nb(30398L aobbs 3mmEgdmma
360d3bgmmds 53l mege@ alb303mabyma badsMmmambamMdmgdobmgol, Mawash walzodmo-
B0 LoFsMMOMBIMIMgdol asb3sbm(30gmgdgmn MMabM 530560l NBmgdsms gzMm3mo
bobaBsmemmb dnge asbabomgds, Bmam(3 ,@Mdmbomn . s8wgbsm, yggms ob BabsdnMmmds,
65(3 badaMmEnabo LabsdsmEmb MRMMgdab Mgomndgdal Bomamgddo LabsdsGommagdaboaals
560l @s@agbomo, ©sEagbormos, 3o dmmab, @abz03mabymo LsdsmmombamMdmgdals aobds-
b (309mgdgmo mMasbmgdal dodstos(s.

Lanb@gfgbms, s Mmmo 393b Magem ©ab(303mnbyM LadsMmmomBamdmgdsl Ladsmmemnabo
Labadsmoemmlb mamgdoo Lamgqgdermmdseda? bgmabyamgdol ©sbsbomgdals 3606(303056 go-
dmdnbamg, Labgmadbogmlb ©gdmgmagammoa gsbznmsmgdabogal babadstmmm bgmabngmagdsl
1360d3690mmz65b0 Mmmo g55hbos, bmmm Labedsmmmmb ©sdmezogdemmds babgmdbogml
©q3m3Ms@omo 356300006980L dmagst gemgdgb@l Badmawaqbl.

1 Lobombm ©ed(339m0 badommggmmb 3oMmadgb@ob Bobssmdmgg, Lagdstmggmmb bsgmbbEogmEam babsdsto-
b gowsbyzg@nmgds Ne1/466
2 bgaEms badommggmmb Bobssmdwgy, Ne45729/05, §33.

3 0gzg. §35.
4 Oleksandr Volkov v. Ukraine, Ne21722/11, §150.

5 odag. §151.
6 LN LadeMmzgmmb Babssmdogy, Ne45729/05, §40.
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LabadsMmoEmb M) 30gdIMBS ,,306mMbalb Ybgbsglmdals Bobsdnmmds [...] s Ladstomeas-
6o Lobsdsmormm 3Mm(39b0b BMbEsTgb@MMn goMmsbBos.“! Bmbadstmomol 3sbmbnbdggdemmds
dmombmgl domomdbagmmgdalb gmomboboobng@am ©s d0gy3gmdmgdmoam, ymggmagstin dggs-
3mgb60bogsb mazabygmom gosby3g@el, Memash sdme3znmgdgmn dommmadbagmmadaol doms-
3560 5Mbo LbmEgo Imjomadgms Mamgdgdol @s330bmz0L bgasgzmgbobash magabmemagdss.

Mam@3 339 900b0d6s 3obmbals 1dgbogbmds, Mmdgmos badsmoasba Labsdsmoenml
QRgdobs s LadsMmmosba asbbnmgol gmadal dgdswagbgmn Bsboemns, ©ob(303mabyHo
LadsMmambamdmgdol gobgaMg@oemdol say30mademmdsdy dommnmgdl. oms dbmeme ©ob-
(30300660 LoFsMMIBIMMgds MbEs 0gmb LadsMmmosbo babsdsMmmmb gsmsb@n, sGe3gw
5350 ©0b(303m0byH0 LodsMmombsmdmgds bEs ngmb Ladsmmmnsba babsdsMmmml 36nb-
(303960b dgbodsdnbo s dob Loggmdgzgmdy oggdmemo.

5530560b Bmgdsms g3Mm3gemo babadsmemm, obggg Mmamez bagjommggmmb bs3mbb@o-
&30m Labsdamemm Bomomgdgb 5sdnsbal MBmadgdobs s gsbbabdeMgEH MMl 3063030l
360d369mmdaby. 53sbmsb, Lagomggmmdao dmddgwo @ab303mabyma badsmmambamdmgdals
36m39b0, LLogMDM LabsdsnEmgdol Jgbobgd® LodoMomggmmb mEMasbym 396mbda sMbg-
dnmo 3M0b(303980 0 Mg 3MdgEn3e Jonmomgdl al303mabyma Ladstmsembsmdmgdals
860d369emmdsbs s M dy.

3M0b(303980L mMbydy aobgMoemo aly303emabyma LadsMmambamdmgds, dnbo 3b0dzbgmm-
b000b g53m3nbatyg, 3Mog@n3odo 9x8gd@0sbn LadsMmaembBamadmgdal dgbadmgdmmdsls mbws
0mgomobbnbgdwgl. 83 3bMog sbsbadbsgns, Mmd ©ob303moby@n LadsMmambasmdmgdols
a0b63obmM(309mgdgmn mMasbmms dogfm 3Mmog@omae asdmd3qybgdmmaoa LEGsE0bE Mo
0bgmMds(309, oy 056060332’)02 dogmomgdl, HmI 306mboom gomgamobbnbgdymo gsmsb@ngdom
bamggdmmdol MBmgdsdmbormgds ©s dgbadmgdmmds dmbadsmmemggdl goshbosm. smbndbyemo
30 356Ls3mmMgdom 3603369mmzgo60s LadsMmmnsbo ob303mnbyHo LsdsMmsembasmdmgdol
9bG639ebogmBo.

Mmame(3 9339 900603dbs, ©ob303mabyco bsdsMmambamdmgdals gobdsbmmsngmagdgm mm-
33bmms 3ngH 3Mmagd@onma asdmdzgybgdmo Lge@bGognmn nbgm@mds(zns s sbgsfndgdo
360d369mmm35605 LadsMmMOMBIMIMgdol dggagdolb gobosbsmabgdmew. 535bmsb, gsdmdzgyby-
dmemo 0bggmMBs(30s 360d369mm356 MMl 13d5dmdL dmbsdstmmgms 0bgmMdnmgdal 3mmboo.
59gbs, 353mMd39ybgdymds s6g9Mndgdds s aobzsmanmgdgdds 36Mg396soma dgdsbabdals
Mo mbos Jgobemmb s dMbggmymlb dmbsdstommagms nbgm@mdntgds bbgswsbbgs
dg3mbggzo90 Bnmgdmmo gosbyzg@omgdabs s dgbadsdobn Mgogogdol dgbobgd.

0b303mnbymn 3sbabobdggdmmdal Logmdzmagdal eagbs dmbadsmmmaggdl badmsemgdsl
3dmyg3b 0(3mEbgb J3930L ob LESbEsMEBgdo, MMIgmms s(335Ls(3 Jomgasb Imgmosb. asb-
LabegEMEn ab(303mNbyMo 3oEs(3mM3gdn HdANbggmymauL Lodstmmnsb goxgmmbamgdsl
3500m30L, 306(3 dgbademms 396 ©on(335L a©agbamn LEBEsMEGd0. 5badbyma 30 LEMG o
396mbol mBgbogbmdabs s LadsMmmosbo LabsdsGmmmb 3M06(303980L ©a(335L gababa@mgds
30dbs. nb303mabyma badsmmsmbBamdmgdols dabsebo Labsdstommm bgmabyymgdol ;mgom-
690mdabogsb o335 s Fmbammebgmo dgmga90L babsbBsm asbdgmg@s Bomdmawaqbl.

1 936m3580 qbogBmbmgdobs ©> 056533MMmmd0l 3mbggMabzool (CSCE) 8mbsBomyg d3946930L Bodmasc-
a9begdolb 1986 Bemals ggbob 3gbzgomal obzzboma mymdgb@n, 1989; CSCE-ob smsd0sbygma aobbm3nmgdals
bLggmBn 3mbxgMgbz0ab 3mM396308960L M 3M3g6@n, 1990; 3sM0bal Jom@ns sbomoa g3eHm3nbogal, 1990; CSCE-

ob 53800660 g56bmBoemgdal bggmmdn 3mbggMgbsnob 3mbzmgal dgbggmnlb omzmdgbdn, 1991; MC.DOC/4/06
2 ©33m9 3009390 06b3gd@m@ab Lsdbabyn, BMIgmag BmbsBstmmgms ab(303mNbyMo LoBsBmsmBomdmgdals
69930l gdbgemndondn MRmgdsdmbormgdac boMagdmmdl 335ME@omaMon 537daggdl s ogd39y698L LEsENL-
G036 abgm@mBa300b, bmmm ymzgmbmonman 98bomgdlb @abizbgdobs o9 anb@onl dsmmagbo baddmb go-
269439@0mgdgdol 3bamndl.



03gbs©, ©b303maby® Ladsmembomdmgdobmseb Ladsmmeasbo LabadsGmmml Magmgds
3300 5F3 M0, gMhon dbMog, LadsMmsmbsmdmgdol 3Mm3glbda LadsGoasbo Lsbsdsmomml
NBmgdal 9magdgb@gdal sMbgdbmdoms s dgmmg JbMog, mogem LadsMmambasmdmgdom babs-
doonmm ©@og30L dmbsboemg Jbagoms Ladsmommnsbo Labsdsfmmemmb MRmadol Hgomndgdols
bgemdgbymdoon.
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dmbodamomgms 803560 ob303mabymo LadsMmambamdmgdal 3Gmzgbo Gormmo s
dMogamdbing 360dgbgmmgabn, sg@mammmma bagnmbos, Hm3mol 3gmggs badgbogMm mgse-
LadFobom Labozmzbemme 3603369mmmM356 dodsmormmagdsls BoMmImaagbl. Mo mgds xbos ndal
a50bMgds oy Medgba 360d369tmm35608 ©Nb(303mnbyEn Ladsmmambamdmagds, Ladstmemnsbo
Labadsmommb gmgds, 0 obzn3mabymo LadsMmambasmdmgdals 3Mm3gbdn Ladsmommosba
Labadsmnmmb YBmgdoo LafMggdmmds Goryymo 3Mm3gbns, 0dze babsdgdstg LGsEG0OL
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09300 YMomgds gmdmds 3 gfMdsbym Ladsmmamb.

1. LA3MELONBIBIN JMEOAMTIL BLONOIONL Jell ©3 3JedB0de0

anmdﬁoéno%g m09b@0Mgdyem bobagasn%man 3mbLb@o@n (309, Gmamez J3gybals ‘3%3-
bagbo 3obmbo, BaMdmawagbl Ladmasmgdol ©gdmzMadnmmon 35630056 gdal Ladstmmgdmog
356561 5 3®30560L MmegabyyEBmgdabs s LmgosmmMa Ladsfmmesbmdal (330l Ladysmg-
3sb. dgbadednba, dnbo MmEnsb ©s ©sb0dbMmgdasb gsdmdnbsfg, mogam 3mbLENEM(0L
©5(335 396bagmmMgdam ynMomgdsl LogoMmgdl.?

LodsGnmgdfng Labgmdbogmda bgmobyymagds bodsMomalb gm@mTac bmM(30gmegds.
0350 bLadaMmamo bm@mdoms bob@gdal dmoza3b s 83 LobEGgdsdo goMzzgmmoa ngfamgos
36bgdm3L. 0g@smJonl bomoggda J3gybal @Bgbogbo 306mba, 3mBLE NG (300 FmEsDMIES® ©o
yggms bbgs bm@mds@ommo od@o dgbodadabmdadn 1bws aymb 3mbb@o@300b dmmbmzbgdomsb
5 3M0b(30398m3b. 5Jgsb 353m3nbafy, d4ybgdMngns, Mm3 dg@ow 3bndzbgmmgabas 3mbl-
&0&(300b LadsmmmadMngo @s(330L Ly 3nmbal gosbsmabgds, GmIgmarg bdnM dgdmbggzsdo
bagMBLEOGY(EM FMBBEMEL 3gdzgmbdom bmM(30gm@gds.

bagomomggmmb 3mbb@o@ 300l 3Mgeddnmadn domnmgdymos, Gmd LodsMmgzgmmb Mygs
69dsb Bomdmaaqbl LadsMmmadmngn babgmdbogmlb @sd3z0Mgds. LajotMmggmmb 3mbLEN-
&a300b 8g9-4 3gbemols 3g-4 39674&0b dgbadsedabaw 3o ,Lobgmdbogm bgmabngmgds bmmsogm-
s 3mbLbG @M 30008 ©d 39bmbom ®a©agbom gaMamaddn.” Mss 035Dy domomnmgdl, Hm3
badsMomgdMog Lobgmdbogmdn bgmabyygmagdal Lsdogg 3G™ML bagdosbmds 3MBLEOEY(300L
39bads8nbor Mbos bmM309mmgdmegl.*

1 Robxmmags B, 3mbLbBo@ s s JoMogmo badstommal 3Gmdmgdgdo, mdamobn, 2002, a3. 126.
2 3mgsdsbadzamo 8, 3mbLEENE0L LadaMmmmgdtngn ©s(339, Mdoemabo, 2009, a3.1.
3 0dmM0s m, Mobsdgmmgg bobgm8Bagm mobsdgommay v80babEMa30s, Mmdomabo: bogb@es, 2009, a3.190.

4 0dgg.



3MbLE0GM00L Nbgbsgbmdal o330 96 brgds 83@MsENMe®, MaEash dnbn aMmggzs
dgbadmms 353mgzmobogl MHmammz 3obdMmab, by LadsMmsemdgdmbdgmgdal 3Mm3gbdo @sd-
3900 dg3emdol godm. Ls3mbLbGo@mom 3MbGmmma 30 Lbmmgm dbasgbo sMsbabyyMggmo
dggagdolb 0300056 d(30mgdol Fadbom ©ed3300Mms s ngn gMm-gfom 13bndgbgmmazabgl
06LBOBNBL boMBmaagbl 3mMbLENEM(300L badsmmmagdMogn ©o(330L mzombabdGabo.!

0bsdgMmzgg d9(36096965dn LgmMbLE NG (30M JMBGMMEa dmasbMmgds, Mmamt(z 3md3g@qb-
& Labgmdbogm mMgsbmoms L3g30B039M0 NYBEgdsdmboengds, MHmBmol 3gdggmdaos(z scbndby)-
™m0 mMg56madn bHEMN639mymeaqb 3mBLENEM(300L BgBsgLmdsl beMmBsdomm s@ms bnbdgdsdn.?

Lo 3MBLEG OB O™ 3MBGOMEOL Bubd(znom ImasDMgds sbgzy, ssd0sbol MEmgdgdol
goom b3gd@Hob o339, Mmoo LESdomEYMMbAL, Lmgnsmmydo Bgbmogobs s g3m-
6mBogmGo asbgomsmgdal bgmdgbymds.?

mgbomgmdom bszmbbGodumom 3mbEMmmmo msbsdgrmmag dbmggmomdn ©gdm Msdnal ©s
396mbogMgdol gFm-gfo 1360dz6gmmzsbgl s@Madm@em oMal dnhbgmmon, dsgmsed Lbgswmabbas
9399496530 5bndbymo abbGoG G0 dMsgMmagzemmgsbos. mamddal ymggmogalb dsb L3gzngn-
3960 0530b9806gd560 543, BMBgmocz 3MbGMmMEOL MHML Fob BmEmBsbs s bobgl gbgds.*

dogomoma, a9mMdsbnsda LogmbLBEB MM JMbGEMEOL 0bLEGEGMEL Bmazem sdm (3565l
BomImagagbl dyedbgoggmmdal gobbm@zngmads, Mems @dMMbggmymauomo s (3o
0gbgb Labgm3Bogmb yzgms mmasbmb 3ogM ggogMommda 3mbLbGoGY(E0s S (39 3gmmo
B39O0 306980 3mbbBodmngdo.

bagommggmmb 306mbdgdemmdol dgbsdsdabsw 30, LagmbbGogom 3MbEMMEOL asbbmm-
(309q0d g33mabs@qds, Mmam@(z Lo 3obmbdmgdmm s s@dsbmymgdgmn bgmabngmgdol
mfgdbmos bm@dsGommoa 5d8gdol 3mbLENEM0nMmMdal dgdmbdgdsebs s 3MbLENEN(30Lmb
39bods3me F0oRbgmemon 5@ gd0b s6s3mbLEB 0@ MM (36mdsdn.t

2. LadMeLONBIGIN JMpOAMNTL Meldddl

LogMBLEBOBY(30M FMBBHMEOL Mdogd@l ggMdsbymn 396mbdgdmmdal msbsbdsw, Lobgm-

36oggm bgmobyggmgdal 59@8gdo bomdmamagbl. Labgmdbogm bgmabyamgdal 8489330 3o
m0sdEMgds, MHmam® sedsbErmmgdgmo, abg Logobmb3gdmm s Labsdsmmem bgmalbmgmg-

dab 9@ 9d0.” 8magatns Bncmnmgdmmo 9@ gd0 as8m3g8mmoa agmb agc8s60al LabgmBBagm
mMaobmgdals dogm. 8

bagomomggmmb 3mBLbB0EM(300Lb 60-g 39bemals 3g-4 3496J8)0b »o“ J393M6JE0L Mebabds, Ladsm-
o39emmb 3mbbGodm300b 3gmMg megno gsbdB)3o(390mm 530560L dofMoms MBmgdgdmsb dndam-
ogdoom bagstronggemmb bsgmbbgn@zom babsdsmommda 3mbLGoEmanMo 3mMbEMmmeal mdogd@o
dg0dmgds aymb beneds@ommo og@on. dgbadadaba, Lo 3mBLENE MM 3MBEHMENL mdogd@os bfgl
bagsmmggmmb 306mb3gdmmmdols dnbgognm, bamdmswaqbl sedsbmmmagdgmn bymobmemagdal o

1 3ob0sbo g, bogmbBLEGOE MM FMBEGEMEMOL BmangHma mgmGommo sbdgd@o, ssBnsbo s 3MbLENE M0, N4,
2005, a3. 39.

2 a9bsdg g, LagmbbENEMEM FMBEHMmMAL BMMBgdo s Labggdn. sEs8nsba s 3MBLENE 30, NeT, 1998, a3. 24.
3 Brinks, D. M, Blass, A, Rethinking judicial empowerment: the new foundations of constitutional justice, Inter-
national Journal of Constitutional Law, 15(2), 2017, S.298.

4 ©gobodg 3, LagmbLENGYEOM FMBGHMEAL BomB8mImds s dobn gobdsbmm3ngmgdgmn mEasbm, Bommmdbaogyy-
™mads o 3obmbo, N4 (23), 2009, g3. 90.

5 bydae g, GGG 0, 3MbLEGMEG0 BoormBbogmmgds 3gMdsbnsdn, mamoba:GZT, 2001, a3. 15.

6 bdomody 3, LogmMBLEGEM M LobsdsMommlb Mmeoa s dobo Lagddosbmdalb gggd@&nHMdab DML 39Mb3gdEnzs,
5330060 o 3mbLE NGz, Ned, 2000, a3.126.

7 Bonner Kommentar, Zweitbearbeitung, Hamburg, 1967, 3. 10.

8 Sachs M, GG Kommentar, 6. Auflage, Miinchen, 2011, 3. 496.
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Lo 39BMBAYdemm MEASBML g gedm(393memo LadsMmomgdfngo og@&gdal 3mMBLENE(300LmE dgbs-
3530bmdol saagbs. a3 dggbgds Labsdsmomm aswsbyzg@nmgdgdobs s 5@3nbabEBMs30mm-bs-
3afonengdtngn 3J@gdalb 3mbLE NG (30506 dgbodadnbmdals bsznobl, Ladstmggmml 356mbdg-
demdol gomzamnbbnbgdnom, ob o6 gsbgmmzbgds Lo 3mMBLENE MM Lobsdstmeml 3mB3gE@g6(3nab.

LagMbLEBOEM30M 3MBGEMEal Md0gd@dg LaydMabal, dobsbdgbmbaemns ymMomgds ogo-
dmb ogMoomm 3g(3609Mgdsdo 3o3M(39mgdgm ML, GmI bagmbbEadyom LabsdsMmmml
NBgdsdmbnmagdsl og939809d5MmMb bagMom Labsdsmmmgdalb dngH gsdm@sboem assbyzg-
&0mgdgddg LagmbLEadEom 3MbGMmMeal gsbbmmzngmads. sebadbym 3mbsdMgdals dgztn
3m3bMg s ImBobssmdmgag 39ogb, od(3e, dgbadmms LEMmnsE mmanzmEo ogmb bszmbLdn-
GEom bobadsmommbogal bagom babsdsMmmmagdals gosbygg@omgdgdal, Mgsmad@gdabs
5 50d0b0bEMS(30m-badsMmmnmgdMogn 54@gdal 3MbLE NG (30nMMboL bsjombal gobboggols
DRBg633mboemgdal dobogqds.

Logdotmggmmb 306mbB3gdemmds bgmobygmadol bsdngg dGmL dogM asdmzgdnmo og&g-
3ol 3mbb@odm0nMmdalb dNbggmboymaswm bsgmbbEodam babsdsmomml aswabzgdlb
9ma 3560 3MmbGEmeal dgbadmgdmmdsl. od(3s, 3939 Abogds bymabyyymagdal 3gLady
d@™ML gom3mbBEOMmgdmmdal bogMmby, 3gMdme, aomagdsmos oy Ms@ma gsdmmnzbagh
LogomMoggmmb 396mb3gdmmds LagMom oymabondzool LobsdsMommmb dogH sMs3mbL-
GoBNEYM0 3osbygg@nmgdal dnomgdol smdsmmdsl. oy LagmbLEG MM 3MBEH™EOL
399960B30b 8333006905 gob3nfMmdgdmma oym bgmabygmgdol dGmms dmeal 3mbLEGN-
BNE0H0 damablbolb dgbsbsmhnbgdmawm, 35306, Mo dds ¢Mbws, 30bsbdgbmbamos 3mbL-
0B 300L NbgbsgLbmdol MBENb3gmbagmasm bagMomm oMmoboogoob bobsdsmoemmagdol
bog305bmMBabg(3 LogmMBLENGMEM FMBBHMEOL go3M(3gmgds.! Bgbadsdnbsow, 88 gmbgnab
989J&Ms© dgbEnmgdobogalb LsgmbLGadEom Labsdstmmmmb bgmobnymgdol 3gbady
d@mb, LobadsMmomm mMmasbmgdol gowsbyzg@omagdsms 3MbLEGMEOYM™MdaL bsgombols
dgdmb3gdss b dggdmmb.

gl 3mgdgeo bs3obmbdwgdmm Mgamma300l 30Mmdgdda, bs3mbLE o 30m JMbG MMl
30b6dsbmM(309mgdgmo mMaobmbamgal bogmm bLobsdommmmgdmab 3m3bogszonl gfoms-
M0 badygamgdsl BoMB3maagbl LagMmm Labsdsmmmb 3mBLEGMEYM0 botmanbgds.
500356 LogHom LabsdsMmnmmgdo Md350 39M SbMmM(309mgdgb LazmMBLEGNGN (M FMbGMmMUL
5 dbmemme 3mbLbEGoGnEeMo bafmoanbydol Ladysmgdoo dgyydmosm bszmblbodnEom
LobsdsGmmmdn bemMdsGommo og&ob 3mbLbEoGnEonMmdsdy wags. dbgsglb dgdmbggzsdan
LagMom babsdsomm dmbaboemgmdsl 0mgdl 3mbiMgdmmo LagmbLEGMEM FMbGEMEOL
a3bbm@309magdsdo. dgbadsdobow, 3mbLEn@m00L Mbgbsgbmdal s(330L s dobn Bm@MIgdals
93 356MM3560 355bMgbobmzgal, dgbadmms 3nbsbdgbmbamarsy 3o aymb Lagfom bLsbsdston-
mmgdol 3o006939@0mgdgoal 3mbLEoGEanMmdal d5dmbE3gdal Mgmadsdmbamagdal dobaggds
LogmbLE NG MM LabsBsBnmmbogal.?

3. L3MELANBIGIN LLIAIEITM - LadMBLONOIGIN JMBOAMNTL dd6doblmGII-
TRITN L3IBTIR0 L0

3MBLE0GM(300L (330L Foogat Ladysmgdsl dobo @edMmggzn bmM3gdal godmgmabs s
Sm3mgbzms Bom3maaqbl, Medas yzgmedy ddgwno 894sbnbddsw LagmbbEn@om 3mbEmmemo

33930bgds. Ld3MBLE G MM JMBEMMEOL asbdobmM(30gmgdgmn MMASbML NRmgdsdmbo-

1 Bbgndg a, dommsbo o, LogsMmggmmb bs3mbbE @ Eom Lobsdsommm-Mgsmmds s asbgomsmgdal 396b3gd-
&039%0, 50580560 s 3mMbLENEG30s, Ne4, 2000, a3. 218.
2 3mgma85D0830mm0 B, 3mbLENGM(30ab LaBaomgdngn @339, Mdaraba, 2009, g3.115.



mgdsb 30 939960L doGoma 3obmbmsb bbgs brm@ms@ommn 5J@gdolb dgbadednbmdal d5dmbagds
Bomdmomaqbl.

LagMBLENEMEOM LabadaMmmm a393mmnbgds LbmMmgo Lo 3MBLEEY(30M 3MbGMMmOL asob-
dobm309madgem asbbsgmmmgdmm mEasbme, MmImolb doMomsw gbdnsl babgmadbogm
bgmabagmgdol bsdogg IGmbL — o@dsbEmmgdgmn, bs306mB3Eademm ©s bsbadsMommm bgmo-
LYBgdal ogH as3m393Mmn 594 gdabs ©s Jdgogdgdal 3mbLG @M osbmab dgbsdsdalbmdals
399mB398s BoBmamagbl.? bogmbbBodmam bobsBsmmem, Bmamms b3gosmabgdmmo -
a9bm 9Mma 3o Dgosdbgozgmmdol gmbd3000 oMb smgmmgamo.® s LBmEMgw dob ggomgds
3m6LBOE (300 LaBoMMmadMngn (330 @S obo MbgBsgbmdal MbHMb3gmymaezs.

3mMbLGOG(300L Ybgbsgbmdals 36nb(3030L YdEONBZ9myMBRsLOLD gMhmaw, bogmbbGozam
Lobsdsmmnmmb gMo-gMo §9bd300L bomdmomagbl bgmabyamadol 3d@mgdal YEHmagHo-
d9393900bs @5 3sbmMBaLEME A0l 3Mb(3030L 83 330M7ds s LEMGgE Lo gmbLEodmom
LabsdsGmnmm a393mabgds, bgmobyamgdol 3GmgdL dmMol doemsblbol ©dMMbggmdymazn
m@a56m.% Jgbodadabsw, bLEmMgo LszmMbLE NG MM Lobsdsmmemb 8s3mbEMmmEgdgma gmbd-
(3000 5 FM35 35653060mMdgdL, Lodngg LabgmobyRmgdm mMasbmb J39wgdgdabs ©s gowsby-
3980mgdqd0b  3m6@ MMMl gbadmadmmmdsal.t bszmbbBodmom 3MbBGHMmOlL g53qddnMow
33bbm@(309madabogol bagomms b zmbLEGG MM doMmmabagmgdol go6dsbmm(309mgdgemn
mEa56mbogol M 300098emmBdol 8ystin gomab@ngdal 39486s. 7

3963560590 LagmMbLEB MM FMBGEMEOl gobbmm(30gmgdol YEmgdsdmbomgdno seagam-
30005 B Mo bsmbLbENGY(30m LabsdsmMomm, Mmdmoal gobbs 3momgdymoa LGsGLo
356306mdg3mos 8abo Bmam® 3 3MBLENEGME00b o330L doMomamn 3sMsbBob gmbdznom.?

(3 d99bgds Lagommggmmb, LsgmbLGoG MM 3MBEMMEL asbbmmz0gmagdol gmyg-
d5dmbomgds dogbogs Lo 3mbLbEogom Lobadstmmmmb, MGmdmolb doMomse #bd(3nsw a3sobo-
LaDM3Es 3MBLEOEY(300L Ydgbsgbmdal s(33s, Labgmabogm bymabyamgdol sbsbamgdals
360630306 Mgomadsa300L YDONB3gmYmBs s Imgsmsdol 3mbLENENE0 MYBmgdgdabs
s 0o30bmRmgdgdolb ©a330.°

LBbmEgE LagmMBLENG(EM Labsdstmmmm a393m0bgds doMomswo MYBRMgdgdob ws(330L go-
0b@o©, Momasb 30l doMomam Gubosl Mmam&z ¢339 90060dbs 5s3056ab gmadgdabe
5 m330bBmgdgdol o330 BaMB8mowaqbl, Mm3gmbs 0bongomsmyma bs3mbLbEndmom
bamBgmol asbborgal Ladmaemgdoo bGHMb3gmymeL. '

LagMBLE OB (3™ LabsdsGomemmadn nbrngoMsmMa Lo 3MbLEG G MM Lamhgmals dg@sbals
300 306b dgbadmgdemmds og3b on3gel Lagmmatn Mgmgdgdo. dgbedsdabsw, nbngams-
gm0 bagmbLE oG om Lafmhgmos ol 86nd3bgmmasbo Ladsmmmgdmngo 3gdsb0D3dn, Mol
d9d39mdoo 3mbLGo@ 00, gomgarmabbobgdamo doMomswo Bmgdgdol Lydngddgdl dgb-

1 30b0sbo g, bogmBLENGYEOM gMbGMMEa badoMmzgmmdn, mgm@onbs s JobmBIgdmmdal sbarnba, cdoemabo:
3gnwosbo, 2011, a3. 31.

2 Schlaich/Korioth, Das Bundesverfassungsgericht _ Stellung, Verfahren, Entscheidungen, 6. Auflage, Minchen,
2004, S. 6.

3 Sager, L. G, Constitutional justice, New York University Journal of Legislation and Public Policy, 6(1), 11-20,
2002, S. 15.

4 Starck C, Der demokratische Verfassungsstaat, Tibingen: Mohr Siebeck, 1995, S. 33.

5 Sacker H, Das Bundeseverfassungsgericht, 5. Auflage, Miinchen:C.H. Beck, S. 1998,18.

6 Wember V,Verfassungsmischung und Verfassungsmitte, 1. Auflage, Berlin, 1997, S. 223.

7 Di Gregorio, A, The role of constitutional justice in contemporary democracies, National Law School of India
Review, 34(2), 2022, S. 36.

8 bmdas g, Moo 0, 3MBLEGGM M BommBbogmagds 49M3sbosdn, mdarmabo:Rdo, 2001, g3.17-18.

9 339MgbRbormadg g, 3MBLENEMENL LaBsMmmmgdfngn (335, ©©d3nsbo s 3MBLE NG 30, Ne3, 2006, g3.41.

10 Degenhart C, Staatsrecht |, Staatsorganisationsrecht, 27. Auflage, Heidelberg, 2011, S. 754.
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3dmgdmmds sdzo Loggmemo Mumadgdol @obssegem godmaygbmb Ls3mMbLE G MM 3mb-

GMmmal 394560D3gdn s moge N dMNbggmymb Lobgmadbogm bgmobyxmagdal 3mbLEn-
EEon® Lydmgmgdda 3md3939-

4. 3930060b JTFTI8Jo0Ld @3 11a30LIBTIRe0L PaB30L T3 LIBEILOD)
(6R0300HTA0 LadMeLONOIBNN LIORITIL 36ud003IT dallddbdTMe)

0beogosmmo 3mbbB oo LaMhgmom dmdamadggol dgbadmgdmmds sdzm @sn(z-
396 4399460L dooma 396mban, 3mBLENE(309d0 gom3zemnbbnbgdmmn dofMamswn MRmgdgdo
s mogabygmgdgdo.’

0bmogosmfn 3mbbEoGEnco Lathgmoo bEMbggmymenmos dofocmswo MR-
3930b bydogd@gdabogol LogmbLEBEY(30m FsMmEBLagNmgdol bgmdnbobgomdmds, Mowasb
LBmM g 53 3gdsbnDdal aodmygbgdom dgndmnsm abEHNBMB Mmsz05bm0 LsMM3 MmO MRmgdgdals
smbomagbsw.?

Lagsmamggemmb 3mbLE oG Enab 60-g dgbemals 3g-4 3¢6480b ,o J39364&nb dgbadsedabow
35bbsdrzEMm0s, Hm3 3MBLE B (300L Bgmeg Msz300 srNsMgdmm s©3dnsbals dofnmsm MBmg-
390036 3ndsmgdom bm@m3sGommn 54&0b 3mbLbEndmEoncmdal d53mbagds Lo 3mMbLEEY(30m
babedsMommb dgmdmos Bobo g 3oMab, ogaeonmo 3ol o6 bababm sd(339molb Lam-
Racob Logggdzgm .-

dbgaglb Mgamma(300L 035e0bBNBYAL ,Ls3MBLE G (0M Labsdsmmml dgbobgd® badsm-
»3gmmb 3obmbolb 3g-19 bl 3ofmggmo 30bJ@0b ,9* 439396480, MmBemal dgbedsdanbsc,
LogMBLEBOE M LabsdsGommm 3MBLE NG MMM bamBgmol bagndzgmdg HBmgdsdmbamas
3060bomb s gosbyzo@mb bodsMmggmmb 3mbLE oG (300b dgmeg magal bsgombgdmasb
dndommngdoom domgdmmo bemMdsGogmo 598 gdol 3mbLb@ndys0ntmdol Lsgombo.

30530560L NRBmgdgdabs s Md30LYBmMgdadol s(330L JoDBom dg@sbam LaMRgmmsb
0053533069800 bagnMmamgdms bagMmmadmmobm 356mb3wgdmmdsdn s@Mbgdymao Mgammaz0gdal
3bamoba(s. dogamoma, ggMdsbonl doMoman 3obmbals 93-g dmbmoal 3ocggmo bsbagals 3g-
45 4393964&0bs o ,BggGsmn@a LsgmbbGoGmom Labsdsmomml dgbabgd® 306mbals 90-4
3mbemals dgbodedobswm, nbmognmsmm®a 3mbLEGE30nG0 bLadmhgmo bamdmowmaqbl asbbsbe-
36 bamhgmob Lobgl, MmMIgmbss BggMemmamn bagmbbEodmEom babsdsmmmm doMomswn
M3mg89d0b oMm3zgzalb 393mbggzedn s8mbB3gdL.?

dbgaglb Mggmmsosl 00935mnbbabgdl s3b@BMN0L 356mbgdmmds(s, Mmool dnbgwmgom,
439 306b 3943L mgmagds gosboRng®mmb 396mbgzgdgdsty bmMds@nmmo s9@qdn, nbrngo-
Mo n®0 BoMoanbgdol/LamBgmal 8933gmdao.*

0bmogosmfn 3mbbE oG Eonco Ladhgmal 30Dsbl 3mbLEndy(305Lmsb dgnbedsdma
80RBgmemn 5g@8qdab gomd8gds s MM Mo RBmgdgdal smEagbs BaMBmamagblb.’ sbgsy,
3MBLE0E M0 bmmdgdol gs63s0Bgds, dobo dg3mamddn gobgomamgds s gfmagatmagsabo
3654@030b 88 3300M9ds.°

1 Maunz T, Dirig G, GG Kommentar, Bd. lll, Minchen, 2012, S. 65.

2 Durr, S, Comparative overview of european systems of constitutional justice, Vienna Journal on International
Constitutional Law, 5(2), 2011, S. 167.

3 Buchting/Heussen,Bekisches, Rechtsanwalts-Handbuch, 9. Auflage, Miinchen: C.H. Beck, 2007, S. 42-55.

4 35Msdndg 3, s3bEM0nb LagmbLENGMEom Labsdsmmmb bsg8nsbmdals Mmegalbgdnmgdsbn BmM8sm 3mbEMmEal
3m339@g6300b gobbmE(309mgdolb bggMmmdn, ss8nsbolb s 3MBLEEMEns, Ne3, 2006, a3. 15.

5 Detterbeck S, Streitgegenstand und Entscheidungswirkungen im Offentlichen Recht, Tiibingen, 1995, S. 512.
6 Alleweldt R, Bundesverfassungsgericht und Fachgerichtbarkeitsbarkeit, Tibingen: Mohr Siebek, 2006, S. 232.



1.1 abengnysemymn 3mbbEndyondo bamRgmab 3989657 YBmgdsdmbaa Lydagd@o

bagoGmzgmmb 3mbbGo@(300b 60-9 dnbmol 3g-4 39648)0b ,o J39396480b dgbsdedabsc,
0bogosmmmma 3mbb@o@ o Ladhgmal dg@sebsdy NRmgdsdmbor bindogd@L Bomdms-
396L gobogaFo oMo, onGoonmo 3oMo sb Labambm ©s3(33gw0.

domomgdamo bm@dol 83 Mgosg3000m Redmysmadgds gobsdnmmds LszmblbEodnomb
babadsmoenmb 2010 Benol 28 0360Lb0b Ne1/466 aomsbyszg@omgdda bogdqdy ,bodomggmmb be-
baenbm ad(339m0 LagoMmggemmmb dsmmsdgb@nl Babssmdmga™ asbznmsmgdymds dbyggmmdasd,
ol dgbadednbo 568 3mbbE0E M 30nMa 0dbs (36mdama ,Logstoggmmb bszmbLbEo@om
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ABSTRACT

The article discusses the essence of the principle of Uti Possidetis Juris, the historical
evolution of the doctrine of Uti Possidetis and the application of this principle in modern
international law.

For a sovereign state territory and borders are of the most importance in the interna-
tional political system. In this context, the importance of the principle of Uti Possidetis
regarding achieving stability in relations between states and avoiding territorial conflicts
is emphasized. It is also mentioned that in many cases the application of this principle has
caused border disputes.

The article analyzes the application of this principle in the case of the dissolution of the
former Soviet Union, presents an analysis of the possibility of using this principle in the
context of the territorial integrity and border determination of Georgia in the context of
the territorial conflicts of Abkhazia and South Ossetia. It is highlighted that after gaining
independence, on the basis of Uti Possidetis Juris, the former administrative borders of the
Georgian SSR were transformed into the international borders of independent Georgia,
which is supported by the practice of democratic states, and Abkhazia and the so-called
South Ossetia cannot use the principle of Uti Possidetis for separatist purposes.

The article presents problematic aspects, conclusions and opinions on the discussed
issue.

Keywords: territorial integrity, borders, secession

Introduction

This article examines the uti possidetis juris principle—a concept in international law
that determines the state borders of newly sovereign states based on their administrative
boundaries prior to separation. The aim of this article is to explore the evolution of this
principle and illustrate its application in contemporary international law. It also seeks to
analyze the application of this principle in the aftermath of the dissolution of the former
Soviet Union, particularly in the context of establishing territorial integrity and borders for
Georgia, and to discuss the potential of applying this principle in the context of establishing
state borders and gaining international recognition. The application of the uti possidetis
juris principle plays a significant role in this process for any state.

Uti Possidetis Juris is recognized as a doctrine of customary international law, which,
during the era of decolonization, played a central role in determining the territorial sov-
ereignty and borders of newly formed states.! Nowadays, it is universally accepted that the
borders of newly established states are determined using the uti possidetis juris principle
as a norm of customary international law. This principle is applied even when it appears
to contradict the principle of self-determination of peoples.? The uti possidetis doctrine
asserts that new states arising from decolonization inherit the administrative boundaries
that existed during the colonial period at the time they gained independence.’ Recent
decades have confirmed that uti possidetis juris is employed not only in the context of
decolonization but also in all instances where the borders of new states need to be estab-

1 Shaw, M. N., The Heritage of States: The Principle of Uti Possidetis Today. 67 BRIT. Y.B. INT'L L. 1996. N 1, 115.
2 Ibid, p. 5.
1 2 2 3 Ratner, S. R., Drawing a Better Line: Uti Possidetis and the Borders of New States, 90 AM. J. INT’L L. 1996. N4, 590.




lished.! Uti possidetis juris was applied in the cases of Czechoslovakia, Yugoslavia, as well
as the states created from the dissolution of the Soviet Union.?

In international law, uti possidetis is the principle that converted the administrative
boundaries established during the colonial era into international borders and plays a
crucial role in the modern era.? The application of the uti possidetis juris principle in the
aftermath of the Soviet Union’s collapse was supported by the practice of democratic states
and played a significant role in the context of the international recognition of Georgia’s
former Soviet administrative borders.

The article explores problematic aspects, conclusions, and viewpoints on the issue
presented.

1. Historical Evolution of the Uti Possidetis Doctrine

The term Uti Possidetis originates from Roman law, where it referred to property rights
rather than territorial sovereignty. It can be argued that the Roman precursor shares little
in common with the principle of uti possidetis juris in modern international law.

The doctrine of uti possidetis juris in modern international law emerged in Latin Amer-
ica in the nineteenth century.*

In many respects, the uti possidetis juris doctrine of international law represents a
departure from its Roman law antecedent. While uti possidetis in Roman law addressed
property rights, in international law it pertains to territorial sovereignty. In Roman law,
it created only a presumption of rights, whereas in international law it confers absolute
rights. Roman law recognized legal rights based on actual possession, while international
law disregards actual possession and acknowledges rights based on colonial administrative
boundaries.’

Historically, the uti possidetis principle has evolved in two forms: Uti Possidetis Juris
and Uti Possidetis de facto.® Uti Possidetis Juris is the form used today, whereas Uti Possi-
detis de facto belongs to the past.

To better understand the modern doctrine of Uti Possidetis Juris, it is essential to exam-
ine the events that have unfolded since its inception two centuries ago. In the 19th century,
Latin America witnessed the decline of colonialism, initiated by Spain and Portugal, which
had previously laid claim to all territories south of the United States and Canada. This pe-
riod marked the emergence of new states embroiled in border disputes, a direct outcome
of the colonial withdrawal. Spain and Portugal had not clearly delineated the borders for
these new states. Consequently, the territories of newly independent states were rapidly
changing, leading to the creation of new states. To circumvent perpetual conflicts over
their borders, these nascent states soon adopted the uti possidetis rule as a mechanism to
define their borders.”

1 Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by Anne Peters
in “Self-determination and Secession in International Law”. 2014. 95.

2 Evison, J. A., MIGs and Monks in Crimea: Russia Flexes Cultural and Military Muscles, Revealing Dire
Need for Balance Of Uti Possidetis and Internationally Recognized Self-Determination, 220 MIL. L. REV.
2014. 95.

3 ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), General List No. 69.
22.12.1986. Para 23.

4 Shaw, M. N., Peoples, Territorialism and Boundaries, 8 EUR. J. INT’L L. 1997. 493.

5 Ibid, 492.

6 Ibid, 594-595. See Ratner, S.R., “Named Paper,” supra footnote 3, 594-595.

7 Lalonde, S., Determining Boundaries in a Conflicting World: The Role of Uti Possidetis. McGill-Queen’s University
Press. 2002. 31.
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As noted, two versions of Uti Possidetis emerged. The Uti Possidetis de facto recognized
sovereignty based on actual possession of the territory. In contrast, the Uti Possidetis Juris
doctrine overlooked actual land ownership, focusing instead on administrative boundaries
set by colonial powers before the emergence of new states.!

The administrative boundaries applied under Uti Possidetis Juris to delineate bor-
ders were not international borders, and the administrative units enclosed within these
boundaries did not serve as sovereign predecessors to the newly established countries. Uti
Possidetis Juris employed various types of administrative boundaries—some purely admin-
istrative, others international—to define the borders of new sovereign states. The applica-
tion of Uti Possidetis Juris did not necessitate the legal inheritance of colonial formations.?

Over time, Uti Possidetis Juris evolved into the prevailing doctrine for determining
postcolonial boundaries.? The national borders of newly independent countries aligned with
their former colonial borders, leaving no terra nullius on the continent.* The aim behind
the Latin American countries’ application of the Uti Possidetis Juris principle was to prevent
conflicts related to state borders, yet it was not sufficient to halt European states’ interference
in domestic affairs and territorial disputes.® Uti Possidetis Juris was only widely adopted as a
principle during the decolonization process following the end of World War I1.6

From Latin America, the uti possidetis juris principle expanded to Africa. It was rec-
ognized and adopted by the Organization of African Unity in 1964 with a resolution ad-
dressing border disputes between African states.” The International Court of Justice (IC])
applied the uti possidetis juris doctrine in the Burkina Faso/Mali case, highlighting the
principle’s significance. The court pointed out that uti possidetis juris is applicable in estab-
lishing borders, emphasizing that this principle is a general principle related to the event
of gaining independence. Its clear aim is to ensure that the independence and stability of
new states are not compromised by fratricidal conflicts sparked by border disputes.® The
court emphasized that the essence of this principle lies in its primary objective: to safe-
guard territorial borders upon achieving independence. These borders could be between
different administrative units or colonies. In such cases, by applying the uti possidetis juris
principle, the former administrative boundaries of the disputing parties are transformed
into international borders in their full sense.’

The court elucidated that Uti Possidetis Juris is a doctrine of international law recog-
nized globally,' clarifying the scope of the uti possidetis juris principle. It stated that where
colonial administrative lines and the exercise of colonial authority within those borders

1 Ibid, 31.

2 1Ibid, 33.

3 Ibid, 23.

4 Hasani, E., Uti Possidetis Juris: From Rome to Kosovo. 27 The Fletcher Forum of World Affairs. 2003. N2, 86

5 Ibid, p. 87. Cf. See also recent disputes: IC] Judgment, Land, Island and Maritime Frontier Dispute (El Salvador/Hon-
duras: Nicaragua intervening), General List No. 75, 11.09.1992, available at https://www.icj-cij.org/sites/default/files/case-
related/75/075-19920911-JUD-01-00-EN.pdf [accessed 12.12.2023]; and ICJ Judgment, Territorial and Maritime Dispute
between Nicaragua and Honduras in the Caribbean Sea (Nicar. v. Hond.), General List No. 120, 08.10.2007, available at
https://www.icj-cij.org/sites/default/files/case-related/120/120-20071008-JUD-01-00-EN.pdf [accessed 12.12.2023].

6 Ibid, 87.

7 Organization of African Unity, Border Disputes Among African States, AHG/Res. 16(I) <https:/www.peaceau.org/
uploads/ahg-res-16-i-en.pdf> [accessed: 12.12.2013].

8 ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), General List No. 69,
22.12.1986, para 20 <https://www.icj-cij.org/sites/default/files/case-related/69/069-19861222-JUD-01-00-EN.pdf> { accessed:
12.12.2023}.

9 Ibid, paragraph 23.

1 2 4 10 Ibid, paragraph 20.




are clear, these lines should be adopted as the borders of the new state, even if the new
state does not actively control the territory. A state that acquires territorial sovereignty
over an area through uti possidetis juris retains sovereignty over that territory, even if part
of the territory is under the possession and administration of another state.! Nevertheless,
the uti possidetis juris doctrine gives precedence to establishing boundaries, considering
the paramount significance of border stability for peacekeeping.? This is despite the im-
portance of the principle of self-determination in shaping governance mechanisms in the
post-colonial context.

In addition to its application on the African continent, the protection of the territorial
status quo and the application of the uti possidetis juris principle have also been noted
in Asia.® Thus, following the emergence of new independent states from the process of
decolonization, there was an evolution of the uti possidetis doctrine. The main aim of
this evolution is to underscore the principle of stability of state borders and to ensure the
territorial legitimacy of the new states.*

Recent decades have demonstrated that uti possidetis juris is utilized not only in the con-
text of decolonization. This principle has been applied in determining the borders of states
that emerged from the dissolution of Yugoslavia, Czechoslovakia, and the Soviet Union.?

2. Separate Aspects of the Application of the Uti Possidetis Juris Doctrine

The uti possidetis juris principle, a tenet of international law, is employed in deter-
mining the borders of a state during its independence. It is considered in the context of
territorial issues in the process of obtaining independence and approaches the process of
forming statehood.® Uti possidetis is recognized as a general principle of international law.’
The International Court of Justice, in the Burkina Faso/Mali case, explained that by gaining
independence, a new state acquires sovereignty over the territory and borders bequeathed
to it by the colonial power, and international law, and therefore the uti possidetis principle,
is applied to the new state immediately from this moment.?

As elucidated by the International Court of Justice in the El Salvador/Honduras border
dispute, uti possidetis juris is a retrospective principle in the sense that it transforms ad-
ministrative borders, originally intended for entirely different purposes, into international
borders.’ Thus, uti possidetis juris is an exception to what is known in international law as
the intertemporal rule, which gives importance to the law in force at the time of the action.
In contrast, uti possidetis juris reinterprets the legal meaning of past acts, transforming
lines of administrative demarcation into internationally recognized borders."

1 Ibid, paragraph 23.
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In the context of the uti possidetis juris principle, outcomes are influenced by the “crit-
ical date” — the moment at which the rights of the parties are crystallized, beyond which
subsequent actions do not alter the established legal situation.! For uti possidetis juris, this
“critical date” is the moment of gaining independence.?

The application of the uti possidetis juris principle ensures that the sovereignty of the
new state extends over the entire territory, aiming primarily to eliminate any terra nulli-
us condition, where a territory remains ownerless and unclaimed.> When multiple states
emerge and become independent from a single territory simultaneously, or when a state
achieves independence in a portion of a territory while the rest does not become terra
nullius, the uti possidetis juris principle necessitates consideration of the territorial extent
of the new state. It is essential to account for the actual administrative control exercised
over the territory in question prior to independence, determining the scope of action of
the administrative unit for the purposes of uti possidetis juris.

During the evolution of the uti possidetis juris doctrine, its application has not always
been uniform. There have been instances where states, upon liberation from colonial rule,
found their borders altered from those existing prior to independence, as seen in the case
of Cameroon, and cases of division at independence, such as the Rwanda-Urundi situa-
tion.” The compromise reached in the Honduran border dispute of 1933, which involved
an exchange of territories, established a border that deviated from the uti possidetis line
by considering the consequences of each side’s incursions into the other’s territory.® Fur-
thermore, it is important to note that in these specific instances, decisions regarding the
status of the territories were made by the populations themselves, and deviations from the
uti possidetis principle were agreed upon by mutual consent. In the Burkina Faso/Mali
case, the International Court of Justice clarified that the parties, despite requesting the
application of the uti possidetis juris principle to resolve their border dispute, should also
adhere to this principle even in the absence of an agreement.’

There are instances where the application of the uti possidetis juris principle encoun-
ters challenges, leading to the consideration of other historical and legal factors through
mutual compromise when defining the border. For instance, in the Salvador/Honduras
land, island, and maritime border dispute, the International Court of Justice observed that
borders that have remained undefined since independence, such as in this case, are those
where the arguments for uti possidetis juris itself become contentious. In such situations,
uti possidetis juris provides guidance in an uncertain voice.?

In the same case, the court highlighted that the uti possidetis juris principle encompass-
es issues of territorial ownership and border demarcation. A key element of this principle
is to negate the concept of terra nullius.” Accordingly, the court, to avoid the notion of
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terra nullius, applied this principle to matters of territorial affiliation. It elaborated that
uti possidetis juris aims to establish borders, define territorial limits, and ensure border
protection.! The legitimacy of a border is seen as separate from the legality of territorial
ownership, and the authenticity of the border stands legally independent from the legal
instrument that establishes it. In the Libya/Chad case, the International Court of Justice
observed that an established border maintains its legal existence based on the fundamen-
tal principle of border stability, irrespective of the treaty’s nature and status, and that the
termination of an agreement does not affect the legal existence of an established border.?

The uti possidetis juris principle is universally applicable and is not confined to any specific
region. In the Burkina Faso/Mali case, the International Court of Justice explicitly affirmed that
uti possidetis juris does not represent a special rule applicable solely to one particular system of
international law. Instead, it is a general principle intrinsically linked to the phenomenon of
gaining independence, irrespective of the location.? The application of this principle in Africa is
not merely a practice contributing to the gradual establishment of a principle of customary in-
ternational law exclusive to the African continent, as was previously the case in Latin America.
Rather, it signifies the implementation of a universal rule of action in Africa.* The application
of the uti possidetis juris principle reinforces’ the principle of territorial integrity of states and
plays a pivotal role in fortifying the principle of stability of state borders.®

3. Uti Possidetis Juris Principle Under International and Administrative
Boundaries

During the emergence of a new state, the uti possidetis juris principle is applied to
transform former borders into international borders, thereby defining and establishing the
new state’s boundaries based on former borders. The boundaries under consideration for
the new state may be either former international borders or former administrative borders,
with each situation being distinct.”

International borders separate sovereign states and are primarily established through
the agreement of states, reflected in bilateral or multilateral treaties. Such borders remain
in effect and operational regardless of any change in sovereignty and are binding on the
new state. Any unilateral change could infringe upon the interests of the second state.
These boundaries remain in force and are valid until amended with the consent of the
parties involved.?

In the Guinea-Bissau/Senegal arbitration dispute, a question arose regarding whether
the uti possidetis principle could solely be applied to treaties concluded long before in-
dependence. It was argued that treaties concerning the fundamental aspects of the right
to self-determination, signed by the colonial power, were invalidated after independence
commenced.’
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However, the arbitral tribunal disagreed with this perspective. It maintained that a
border treaty concluded by the colonial power before the internationalization of the lib-
eration process did not need to fulfill any special conditions to be enforceable against the
successor state. There exists no norm in international law mandating such a requirement."

The acknowledgment of internationally recognized borders by the newly formed state
is an established norm. The International Court of Justice, in the Burkina Faso/Mali case,
highlighted that the obligation to acknowledge previously established international borders
during the legal succession of states is derived from a general principle of international
law. This obligation exists irrespective of whether it is explicitly expressed through the
uti possidetis formula.?

The principle of continuity of international borders extends beyond the scope of uti
possidetis. Uti possidetis juris pertains solely to the territorial aspects of statehood attain-
ment, primarily in cases involving territorial reconfiguration or regrouping. In situations
where a new state emerges without territorial changes, the principle of continuity of
international borders applies.?

It is essential to distinguish between the legal status of administrative borders and in-
ternational borders. Administrative boundaries, established through national legislation
for domestic purposes, divide the state’s territory into various units. Unlike international
borders, administrative boundaries are not fixed and may undergo alterations in many
instances.

In the Dubai/Sharjah case, the arbitration court emphasized that borders established
through agreements, arbitration, or court decisions cannot be equated in value. In such
cases, involved parties have the opportunity to present their arguments. Conversely, ad-
ministrative borders set by the government, where the interests of parties might be disre-
garded, serve a different purpose, depending on the specific political or economic context,
based on non-legal criteria.*

Utilizing the uti possidetis principle, former administrative boundaries underwent a
transformation into international borders. Administrative borders, initially designated
for entirely different objectives, assumed the status of international borders through this
principle.’

Despite the clear and indisputable distinctions between international and administra-
tive borders, the impact of Uti Possidetis lies in the conversion of administrative borders
into international ones. However, it’s essential to note that not all administrative borders
are eligible for such transformation into international borders. Hence, the challenge in
international law is precisely related to determining which administrative borders have
this potential.®

In applying the uti Possidetis principle in the colonial context, emphasis is placed on the
administrative units established by the colonial power, rather than any pre-existing ones.’
For instance, in the Salvador/Honduras case, the court observed that it was the adminis-
trative boundaries of Spanish colonial units, not the administrative boundaries of Indian
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settlements, that were transformed into international borders through the application of
Uti Possidetis Juris.! Similarly, in the case of a federated state, the administrative boundar-
ies between the constituent entities of the former federated state are of significance.? The
timing aspect also holds importance in this context. It is feasible to convert administra-
tive boundaries existing at a specific moment in time into international boundaries.® The
concept of the “critical date” becomes relevant, where specific rights and boundaries are
established, and it continues to apply when the uti Possidetis Juris principle comes into
effect. This principle, as noted by the International Court of Justice in the Burkina Faso/
Mali case, is not applied retroactively but takes immediate effect from the moment of the
new state’s emergence. Therefore, the moment of the new state’s independence serves as
a “critical date” in this regard.*

Following the emergence of a new state, the principle of territorial integrity extends
to the territory of this state within the boundaries established using the uti Possidetis Ju-
ris principle. The uti Possidetis Juris principle aims to promote international stability by
safeguarding the inviolability of the former borders adopted by new states.

4. The Question of Applying the Uti Possidetis Juris Principle Outside the Con-
text of Decolonization and the Case of the Collapse of the Former Soviet Union

Uti Possidetis Juris is not solely confined to the context of decolonization. The at-
tainment of independence through traditional decolonization and secession outside of
decolonization contexts differs across various aspects. Decolonization is governed and
acknowledged by international law, and its legality is intrinsic to this process. The quest
for independence during decolonization is intertwined with the realization of the right
to self-determination and is founded on legitimacy. Conversely, in non-colonial secession
scenarios, independence is pursued based on effectiveness, posing a challenge to legiti-
macy. However, it is worth noting that the application of Uti Possidetis Juris originated
and evolved primarily in response to secessionist movements in Latin America during the
19th century, where it began as a mechanism to formalize the borders of emerging states.’
Furthermore, it cannot be asserted that international law is fully applied to the process of
state formation through secession. State formation does not occur in legal vacuums; the
issue of the use of force in this process is considered.® Statehood requires a factual basis,
but these facts must be legally evaluated and given significance. To undergo legal eval-
uation, facts must be conceptualized.” Both in decolonization contexts and in secession
scenarios outside of decolonization, a new state emerges, yielding the same outcome. In
both scenarios, Uti Possidetis can function to ensure stability by delineating boundaries.?
During the collapse of Yugoslavia, the application of Uti Possidetis was endorsed by the
Arbitration Commission (Badinter Committee). It noted that while originally utilized to
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resolve decolonization issues in Latin America and Africa, Uti Possidetis is now acknowl-
edged as a universal principle. Unless otherwise agreed upon, former borders transition
into international borders safeguarded by international law.! Regarding the right to self-de-
termination, the commission also emphasized that unless otherwise agreed upon by the
involved states, the right to self-determination does not imply boundary changes at the
time of independence (Uti Possidetis Juris).?

It should be emphasized that the general stance is that uti possidetis juris neither pro-
hibits nor permits secession.? This principle is primarily concerned with delineating bor-
ders post-independence and remains agnostic on the question of whether secession should
occur.? It is a response to the reality of a new state with its territory and borders already
in existence. Uti Possidetis is not invoked during the process of gaining independence
but rather after independence has been achieved.” This principle, aimed at safeguarding
territorial integrity at the moment of independence, does not come into effect during the
process of attaining independence itself.° Moreover, it is important to acknowledge that
self-determination and secession inherently involve territorial aspects, emphasizing the
assignment of specific territory to distinct entities. In this process, the territorial compo-
nent holds significance, aiming to ensure the integrity of territories by recognizing and
delineating specific borders. Uti Possidetis, in this regard, aligns with the principles of
self-determination and non-interference in domestic affairs,” as it establishes territorial
boundaries while also supporting self-determination.® Additionally, by setting territorial
borders, this principle seeks to mitigate external threats. The International Court of Jus-
tice, in the Burkina Faso/Mali case, underscored that the implementation of Uti Possidetis
fosters respect for the inviolability of borders.” Uti Possidetis aims to prevent border
disputes arising from external pressures and internal conflicts, thereby safeguarding the
independence and stability of new states.'

In December 1991, the dissolution of the Soviet Union led to the establishment of the
Commonwealth of Independent States (CIS), as announced. The Minsk Treaty of Decem-
ber 8, 1991, Article 5, explicitly states that the parties recognize and uphold the sanctity
of the existing borders of the Commonwealth."' Additionally, on December 21, 1991, the
Alma-Ata Declaration was adopted, wherein signatory states (excluding the three Baltic
states - Latvia, Lithuania, Estonia - and Georgia, which later joined the CIS in 1993) af-
firmed each other’s territorial integrity, respected existing borders, and pledged allegiance
to the UN Charter.? Although these documents do not explicitly mention the uti Possidetis
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principle, their intent is evidently aligned with it. By affirming territorial integrity and
respecting existing borders, these agreements implicitly endorse the uti Possidetis doctrine,
which ensures the international and regional legitimacy of new borders. Furthermore,
these accords underscore that classical rules of international law safeguard established
borders unless mutually agreed upon changes occur.'

Uti Possidetis pertains to boundary delineation, while the inviolability of borders
concerns their defense.? While these principles often align temporally, the application
of territorial integrity and border inviolability is not solely contingent on uti Possidetis.
Boundaries can be determined through various principles and procedures, and the invio-
lability of borders is not merely a tacit substitution for uti Possidetis. References to border
inviolability in international documents do not necessarily rely on uti Possidetis.* However,
in the case of the Soviet Union’s dissolution, uti Possidetis was the determining factor,
with no alternative practices observed. It’s noteworthy that uti Possidetis’s application in
secession beyond decolonization contexts is viable, recognized, and customarily extended.
The European Commission’s guidelines* on international recognition, notably addressing
the former Soviet Union and Yugoslavia, underscore the widespread acceptance’ of uti
Possidetis in this domain. Additionally, developed state practices and Security Council
resolutions supporting the territorial integrity of Georgia® and Azerbaijan’ further affirm
the international embrace of the uti possidetis principle in this specific context.?

Following the dissolution of the Soviet Union, the principle of Uti Possidetis was ap-
plied exclusively to the constituent republics. The 2009 report from the European Union’s
fact-finding mission, known as the Tagliavini Commission, explicitly states that in the
context of the Soviet Union, Uti Possidetis pertained solely to the borders of the constituent
republics. This principle was not extended to autonomous entities or subdivisions of a lower
order.’ Similarly, in the case of the former Yugoslavia, the application of Uti Possidetis
was advocated by the Badinter Committee to be limited to the republics alone.!® Utilizing
the principle of Uti Possidetis Juris, the former administrative borders that delineated the
constituent republics of the Soviet Union were converted into international boundaries.
Consequently, each Soviet republic, including Georgia, attained independence with its
administrative boundaries from the Soviet era intact. Following the re-establishment of
its independence, Georgia’s national territory was officially demarcated on December 21,
1991." Following the establishment of specific borders through the application of the Uti
Possidetis Juris principle, any infringement upon these borders is not recognized by the
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international community. The Tagliavini Commission’s report underscores that, in accor-
dance with the widely accepted Uti Possidetis principle, only the constituent republics of
the former Soviet Union, including Georgia, are entitled to independence following the
disintegration of such a vast entity as the Soviet Union. This principle does not extend
to territorial subdivisions within these republics, such as South Ossetia and Abkhazia,
which do not possess the right to secede from Georgia. Consequently, the recognition of
South Ossetia and Abkhazia as separate entities by a third country is deemed a violation of
international law. Such recognition constitutes unlawful interference in the sovereignty
and territorial integrity of the concerned state, in this instance, Georgia. This action con-
tradicts the Helsinki Final Act’s principles, which mandate that participating states must
uphold each other’s sovereign equality and distinctiveness, including the rights inherent to
sovereignty. Specifically, this encompasses the right to legal equality, territorial integrity,
freedom, and political independence for all nations.'

Within the Soviet Union, Abkhazia and South Ossetia were classified as third and
fourth-level administrative units, respectively, and both were integral parts of Georgia.
The principle of Uti Possidetis was not applied to these regions. In the context of the Soviet
Union (as well as the former Yugoslavia), the application of Uti Possidetis was confined
solely to the first-level units, the constituent republics. There is no precedent for extending
Uti Possidetis to lower-level administrative divisions within the Soviet Union.? Georgia
today is a unitary state. The Constitution of Georgia’s first article affirms that Georgia is
an independent, united, and indivisible state. This status was validated by the referendum
conducted on March 31, 1991, across the entire territory of the country, including the
Abkhazian ASSR and the former South Ossetian Autonomous District.* Furthermore,
Georgia’s state independence was reinstated on April 9, 1991. In the context of unitary
states like Georgia, the applicability of the Uti Possidetis principle is considered to be
limited.” After gaining independence, the application of the Uti Possidetis Juris principle
resulted in the conversion of the borders of the former Soviet Union’s allied republics
into international borders. This action effectively “froze” the geopolitical situation, with
the international community not supporting further fragmentation. The Uti Possidetis
principle establishes a critical date, legitimizing the status quo at that moment. Thus, the
pre-independence administrative boundaries, which were in place before this enactment,
cannot be contested against the new international borders established by Uti Possidetis.
In Georgia’s context, this meant that upon achieving independence, the administrative
boundaries encompassing Abkhazia and South Ossetia were recognized as legal, and any
contention over these territories was deemed invalid. The essence of Uti Possidetis is to
resolve disputes by affirming the legality of territorial boundaries as they existed at the
moment of independence, thereby precluding challenges to these borders based on previ-
ous territorial claims or arrangements.®

Following the attainment of independence, the principle of Uti Possidetis Juris was
applied, transforming only the borders of the former Soviet Union’s allied republics into
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international borders, thus “freezing” the situation. The international community does
not support further fragmentation.' The Uti Possidetis principle establishes a critical date,
legalizing the borders as they existed at that moment. Thus, the pre-independence admin-
istrative boundaries, including those encompassing Abkhazia and South Ossetia within
Georgia, were legitimized, and disputes regarding them were intended to be resolved.
Uti Possidetis aims to eliminate disputes, including those stemming from prior territorial
irregularities.

However, the extension of control over territories like Abkhazia and South Ossetia,
which are largely under Russian influence post-independence, does not justify the ini-
tiation of a new Uti Possidetis in favor of the separatist regions. State practice does not
endorse an expanded application of Uti Possidetis.? While in some instances formal data
and actions have been assessed to determine the presence of territorial divisions at critical
moments, such evaluations have never applied to control acquired over a territory by a
state after its independence.?

It is important to recognize that the principle of Uti Possidetis serves as a general prin-
ciple which, following the establishment and recognition of a state, prevents arbitrary
changes to the state’s existing borders.

Conclusion

International law highly prioritizes the stability of borders. The establishment of state
borders and their international recognition constitute fundamental aspects for any nation.
In this context, the application of the Uti Possidetis Juris principle plays a significant role.
This principle, universally applied, chiefly aims to underscore the stability of state borders
and to secure the international legitimacy of the new state’s borders.

Following the formation of a new state, the principle of territorial integrity is applied
to the state’s territory within the confines determined by the Uti Possidetis Juris principle.
The essence of Uti Possidetis Juris is to foster international stability by safeguarding the
sanctity of the old borders embraced by new states.

Broadly speaking, the Uti Possidetis Juris principle neither directly prohibits nor per-
mits secession. Its application is initiated post-independence, focusing on delineating
borders. By establishing the borders of a new state and ensuring these borders’ interna-
tional legitimacy, the principle acts as a barrier against the arbitrary alteration of a state’s
existing borders. Throughout its development, the application of the Uti Possidetis Juris
doctrine has not been entirely consistent. There have been instances where states emerged
from colonial rule with borders that differed from those in place before independence.
Additionally, there were situations where divisions occurred at the point of gaining inde-
pendence, but deviations from the Uti Possidetis principle were made through agreements.
Violations of boundaries established and recognized under the Uti Possidetis Juris principle
are not upheld by established practices and laws. Recent decades have demonstrated that
the Uti Possidetis Juris principle is utilized beyond the decolonization context. It has been
applied in delineating the borders of states emerging from the disintegration of Yugoslavia,
Czechoslovakia, and the Soviet Union. The principle is also relevant where there is no
explicit agreement on its application, underscoring its significance in the modern geopo-

1 Ibid, 123.

2 Wolfrum. R. ed. “Uti Possidetis Doctrine”, by Nesi. G. in The Max Planck Encyclopedia of Public International Law.
Oxford University Press. 2013, para 10.

3 Peters, A. “Named Paper”, supra note 4, 123.
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litical landscape and its role in ensuring the stability and legitimacy of state borders. The
Uti Possidetis principle is specifically invoked at the inception of a new state and does not
apply to situations unrelated to the formation of a new state. Its primary function is to
convert administrative borders into international borders. However, not all administrative
boundaries are eligible for such transformation. A key challenge in international law is
determining which administrative borders can be transformed into international borders.
Established practice indicates that, in the case of a federated state, the administrative
boundaries that exist between the higher-level units composing the former federated state
are considered significant. Upon the dissolution of the Soviet Union, the Uti Possidetis Juris
principle was applied exclusively to the former administrative borders of the constituent
republics. This principle does not extend to autonomous or lower-level units. There is no
precedent for a new application of Uti Possidetis that would apply to these lower-level
units in the event of the Soviet Union’s collapse.

Following the disintegration of the Soviet Union and the subsequent restoration of its
independence, Georgia’s former administrative borders as the Georgian SSR were con-
verted into the international borders of an independent Georgia. This transformation is
upheld by the practice of democratic states, and international law does not endorse further
partitioning. Consequently, there is no legal foundation for Abkhazia and South Ossetia to
invoke the Uti Possidetis principle to justify separatist aspirations. Moreover, international
law generally does not support the exercise of self-determination by populations within a
democratic state in the form of secession. This stance reinforces the principle of territorial
integrity and sovereignty of states, limiting the application of self-determination to prevent
the fragmentation of established states without a compelling legal basis.
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DISCIPLINARY PROCEEDINGS AS A PREVENTIVE
MECHANISM FOR ENSURING THE RIGHT TO A FAIR TRIAL

Abstract

The existence of mechanisms for disciplinary proceedings against judges is important
both to ensure the accountability of judges in a democratic society and to strengthen con-
fidence in the judicial system.

To ensure the authority of the judiciary, the judge must recognize and follow the rules
and standards of conduct necessary to protect the prestige of justice. Every action of a
judge must be based on the rules of judicial ethics, and such behaviour, which violates the
established standard and, in its essence, represents a possible disciplinary offense, must be
evaluated by the body implementing disciplinary proceedings within the framework of
disciplinary legislation.

On the other hand, disciplinary proceedings contribute to the understanding of the
judge’s behaviour in such a way as to ensure the use of disciplinary proceedings as a preven-
tive mechanism, and the mentioned type of proceedings itself should not pose a threat to
the fundamental values of independence and impartiality of the court. In addition, during
the disciplinary proceedings, it should be ensured that the proceedings are conducted with
proper quality and in a prescribed manner.

Keywords:
Court, judge, judicial ethics, justice, fair trial, disciplinary proceedings.

Introduction

Ensuring the enjoyment of the right to a fair trial and the potential for its realization
holds a significant place in the justice system. The right to a fair trial is crucial for every
citizen, providing them with the opportunity to benefit from the guarantees associated with
this right. Furthermore, the right to a fair trial, coupled with the possibility of effectively
utilizing mechanisms for the protection of rights, plays a pivotal role in safeguarding the
rule of law and upholding the principles of justice.

The most effective method to prevent violations of judicial independence and the right
to a fair trial is through a system of disciplinary proceedings. The smooth operation of this
system is vital not only for responding appropriately in the event of violations but also for
preventing future infractions.
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The existence of these mechanisms, alongside the potential for their inefficient use,
underscores the relevance of this study and highlights the significance of conducting re-
search in this area.

This article delves into the importance of disciplinary proceedings within the frame-
work of the right to a fair trial. It examines the perspectives of the European Court of
Human Rights and the legislative measures in this area within Georgian law. To this end,
the article explores various decisions and analyses practices related to the realization of
the right to a fair trial in the context of disciplinary proceedings.

1. Essence and Importance of the Right to a Fair Trial

The right to a fair trial encompasses several fundamental principles, including the right to
access the court, the independence and impartiality of the judiciary, and procedural require-
ments such as the equality of parties in adversarial proceedings, the right to public proceedings
and reasoned decisions, and the right to have cases heard within a reasonable time frame.

The legitimacy and importance of an individual’s right to have their case considered in
strict accordance with the right to a fair trial cannot be overstated. As such, all mechanisms
that ensure the realization of this right are crucial, including the provision for disciplinary
proceedings when necessary.!

Primarily, the right to a fair trial signifies the ability to appeal and legally assess any
decisions or actions taken by state authorities that could infringe upon human rights.? This
underscores the intrinsic link between the right to a fair trial and the principle of the rule
of law.

The Disciplinary Chamber of the Supreme Court of Georgia, in its decision No. 9-16
dated July 21, 2016, elucidated that “the principle of legality is foundational to the rule
of law. This constitutional principle mandates that no one is permitted to undertake any
action that contravenes legislative requirements.” This statement reinforces the essential
nature of the right to a fair trial within the framework of legal and judicial processes,
highlighting its critical role in upholding the rule of law and ensuring justice.

Thus, the principle of legality underscores the significance of a fair trial as a funda-
mental component of human rights. The principle of a fair trial is enshrined not only in a
country’s domestic legislation but also in numerous international legal instruments, includ-
ing Article 8 of the American Convention on Human Rights, Article 6* of the European
Convention on Human Rights, and Article 14° of the International Covenant on Civil and
Political Rights, among others.

Among these international statutes, the European Convention on Human Rights holds

1 Note On International Standards and Good Practice of Disciplinary Proceedings Against Judges, OSCE Office for

Democratic Institutions and Human Rights, Warsaw, 2018, 16.

2 Constitutional Court of Georgia 2006 December 15 Ne1/3/393,397 decision, II. §1.

3 The right to a fair trial) contains several relevant provisions regarding the role of Public Prosecutors in a trial. Article

8 (1) establishes: “every person, in determining any criminal charges brought against him or his / her rights and obli-

gations of a civil, labor, financial or any other nature, shall have the right to consider his / her case within a reasonable

period and with due guarantees Be competent, independent and impartial by the tribunal, which is pre-established

based on the law*.

4 “Every person, in determining the basis of his / her civil rights and obligations, or the merits of the criminal charges

presented to him / her, shall be entitled to a fair and public hearing of his / her case within a reasonable period of time

by an independent and impartial court established on the basis of law.”

5 “All persons are equal before courts and tribunals. Each person has the right to judge each criminal charge brought

against him / her, or to determine his / her rights and obligations in any civil process, to have his / her case fairly and
1 3 6 publicly identified by a competent, independent and impartial court established on the basis of law*.




particular significance. Article 6 of this Convention safeguards the right to a fair trial, a
right that stands at the core of the Convention’s framework. The right to a fair trial is
deemed crucial for the functioning of a democratic society. The primary safeguard of this
article is the principle of the rule of law, which forms the foundation upon which society is
built. Moreover, it embodies some of the shared traditions acknowledged in the preamble
of the Convention, common to the nations that are signatories. Article 6 of the Convention
is the provision most frequently invoked in cases brought before the European Court of
Human Rights. For a matter to fall within the ambit of Article 6, there must be a dispute
or a “contestation” over rights and obligations that are, at a minimum, acknowledged at
the domestic level by the state legislation.

The national protection of such a right is inseparable from the existence of an inde-
pendent judiciary. Judicial independence, in essence, is integral to the right to a fair trial.
This independence encompasses both the institutional and individual levels. Nonetheless,
it is crucial to recognize that the independence granted to judges is ultimately for the
protection of human rights.

2. The Role of Judicial Accountability and Disciplinary Proceedings in En-
suring Accountability

To safeguard the judiciary’s independence and protect the right to a fair trial, it is
essential that disciplinary proceedings and their provisions are defined with precision.?
Judges should not be held accountable for decisions they make based on their evaluation
of evidence and their inner convictions. A democratic society demands a high standard of
judicial independence, which must be concrete and legally guaranteed.

Article 63 of the Constitution of Georgia reinforces the independence of judges and
their duty to adhere to the Constitution and the law. It also forbids any interference in a
judge’s activities or attempts to influence them, declaring such actions punishable by law.
Additionally, this article ensures that judges cannot be compelled to report on their activ-
ities. Similarly, Article 8, paragraph 2 of the Organic Law on Common Courts of Georgia
prohibits any influence on judges, mandating that the legal proceedings must offer adequate
legal and procedural safeguards.

As administrators of justice, judges should not only possess strong guarantees of inde-
pendence but also uphold high standards of accountability to society. This balance between
independence and accountability is crucial for maintaining public trust in the judicial
system and ensuring the fair administration of justice.?

Plato, in his works, underscored the necessity for judges to be held accountable for
overstepping their boundaries.* Alongside the various forms of judicial responsibility,’ it
is vital to cultivate a culture of accountable justice, which addresses both the individual
accountability of judges and the collective responsibility of the judicial system to society.

Accountability is promoted through the transparency of judicial proceedings, wherein
a judge provides a rationale for their decisions. This practice constitutes what is termed

1 A/HRC/11/41, [2009], §57; U.N. Doc. CCPR/C/OP/1, Larry James Pinkney v. Canada, Communication No. 27/1978,
[1985], §34. Sunday Times v United Kingdom, [1979] ECtHR, §49.

2 Case C-719/19, European Commission v. Poland (ECLI:EU:C:2021:366), [2021], §6

3 Shivaraj S Huchhanavar, Conceptualising Judicial Independence and Accountability from a Regulatory
Perspective, 4 April 2023 - https://www.idunn.no/doi/10.18261/01r.9.2.3

4 Gasitashvili E., Zambakhidze T., Loria A., Meskhishvili S.T.R., Kordzakhia Z., Moliterno J., Chubular T., Legal Eth-
ics, Thilisi, 2021, p. 577.

5 A judge may be charged with criminal, civil, administrative, as well as disciplinary liability.

137




“explanatory accountability”. Another aspect of accountability pertains directly to the con-
duct of judges, addressing the suitable form of response for misconduct, whether through
disciplinary sanctions or criminal charges for certain actions, thereby establishing a form
of “punitive accountability”.!

Despite the considerable level of public accountability required of judges, the European
Court of Human Rights has stipulated that “a judge’s decision cannot be subject to revi-
sion, except through the conventional appeal process,” due to the imperative of judicial
independence.?

Thus, in scenarios where oversight of a judge’s decision’s legality is impermissible,?
and accountability necessitates an appropriate reaction to a judge’s actions within the
framework of disciplinary proceedings, such proceedings serve as a crucial link between
judicial independence and accountability. The protection of this balance is of paramount
importance. If disciplinary proceedings are misused, they can pose a threat to judicial
independence, potentially becoming a means of exerting undue pressure on judges or
discrediting them, thereby undermining the integrity of court decisions and serving as a
destructive tool.

The Kyiv Recommendations are significant in the context of disciplinary proceedings,
setting forth general standards for this type of legal process. These recommendations
specify that disciplinary proceedings should be initiated based on professional misconduct
characterized as “gross, unforgivable, and degrading to the judiciary’s reputation.” Such
proceedings (mutatis mutandis) amount to “enhanced official oversight,” underscoring the
importance of having well-defined types of disciplinary misconduct and corresponding
sanctions.® This aligns with the principle of legal certainty.

In the case of “Maestri v. Italy,” the European Court of Human Rights elaborated that
while the law cannot enumerate every possible instance of disciplinary misconduct explic-
itly, it is incumbent upon the legislature to define all norms relating to misconduct with
the highest degree of precision possible.

Therefore, disciplinary liability serves as a response mechanism to disciplinary infrac-
tions committed by judges. The aim of these proceedings is to ensure judges properly fulfil
their legislatively established functions, which are fundamental to the right to a fair trial.
Disciplinary proceedings play a crucial role in maintaining and enforcing established rules
and ethical standards, which are directly linked to the judiciary’s accountability. Further-
more, this process is designed to address the actions of those who commit misconduct
appropriately, as well as to deter others from committing similar infractions.

Thus, disciplinary proceedings serve as a deterrent, a means of exerting pressure on
judges to prevent them from infringing upon the fundamental rights of individuals, caus-
ing irreparable harm to the interests of others or the judiciary itself. Fair and effective
disciplinary proceedings are crucial for upholding professional conduct among judges,
safeguarding the interests of justice, and ensuring that the judiciary remains free from
private interests. Consequently, the objective of disciplinary proceedings is to promote and

1 The position of the judiciary and its relation with the other powers of state in a modern Democracy, Consultative

Council of European Judges (CCJE), Opinion Ne18, 2015, 9, 26.

2 Oleksandr Volkov v. Ukraine, N°21722/11, §80

3 Article 75%, paragraph 5 of the Organic Law on Common Courts of Georgia.

4 ODIHR Max Planck Minerva Research Group on Judicial Independence, Kyiv, 23-25 June 2010, §25.

5 Gogiashvili G., Judicial Law, Second Edition, Tbilisi, 2020, p. 71.

6 The Inter-American Court of Human Rights clarified concerning to disciplinary penalties that it is a punitive mech-

anism that can have a significant impact on human rights, especially in the case of dismissal of a judge (L6pez Lone et
]_ 3 8 al. v. Honduras, [2015] ECtHR §257).




sustain a standard of behaviour that guarantees equitable and just treatment for all. The
fulfilment of this aim is underpinned by the establishment, widespread adoption, and effec-
tive implementation of fair trial principles within the context of disciplinary proceedings.

3. Principles of Realization of the Right to a Fair Trial in the Process of Dis-
ciplinary Proceedings

The realization of the right to a fair trial occupies a pivotal role in the execution of dis-
ciplinary proceedings. Foremost, the normative regulation of these proceedings is critical
to precisely define and unequivocally establish violations. Achieving this necessitates the
establishment of a correct and enforceable practice of fair disciplinary proceedings.

In the context of clearly articulated and meticulously detailed disciplinary violations,
it’s pertinent to highlight that the European Convention on Human Rights emphasises
the principle of legal certainty and addresses the matter of statutes of limitations for legal
actions. This is because, as stated by the court, statutes of limitations serve several cru-
cial objectives. Specifically, they ensure legal certainty, shield potential defendants from
outdated and undesired complaints, and alleviate the burden on courts from adjudicating
cases based on events that transpired in the distant past, utilizing evidence that, presum-
ably due to the passage of time, has diminished in reliability and cannot be regarded as
comprehensive evidence.'

Article 6 of the European Convention on Human Rights, which safeguards the right to
a fair hearing, stipulates that “Every person...shall...be entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal established by law.” Fol-
lowing the jurisprudence of the European Court of Human Rights, throughout the entirety
of disciplinary proceedings, all parties must be afforded equal opportunities.? Moreover, the
proceedings should not only adhere to the principles of identifying misconduct and delin-
eating the process but also ensure that the judge is afforded specific rights and protections.

One foundational principle of a fair trial—the right to appeal—is also integral to the
judges’ rights and guarantees. According to Opinion No. 3 of the Consultative Council of
European Judges (CCJE),? disciplinary proceedings ought to be structured in such a way
that decisions made by the disciplinary body can be challenged in a court of law.* Typi-
cally, in the practice of European countries, this appellate body is either a higher court or
the Supreme Court.”

Echoing this sentiment, the Constitutional Court of Georgia has stated, “The primary
function of a legal state is the full realisation and adequate protection of human rights and
freedoms. The right to a fair trial, serving as a barometer for the implementation of the
principle of a legal state, encompasses the potential for judicial safeguarding of all pro-
tected interests.” This underscores the essential nature of ensuring judicial recourse and
protection within the framework of disciplinary proceedings, reinforcing the importance
of such mechanisms in upholding the principles of justice and legality.°

1 Oleksandr Volkov v. Ukraine, Ne21722/11, §137.

2 1Ibid, §87-91.

3 N5o. 3 conclusion of the Consultative Council of European Judges (CCJE) “on the principles and rules regulating
the professional conduct of judges, particularly the norms of ethics, inappropriate behavior, and impartiality in office,”
Strasbourg, France, 19.11.2002.

4 No. 3 conclusion of the Consultative Council of European Judges (CCJE), §72.

5 Report of the OSCE Office for Democratic Institutions and Human Rights “Best Practices and International Stan-
dards for Disciplinary Proceedings of Judges,” §47.

6 Public Defender against the Parliament of Georgia, decision of the Constitutional Court of Georgia No. 1/466.
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In alignment with Article 75°%, paragraph 1 of the Organic Law on Common Courts of
Georgia, a judge is granted the right to appeal the decision made by the disciplinary panel.
Such an appeal is directed to the Disciplinary Chamber of the Supreme Court of Georgia,
offering judges a meaningful opportunity to exercise their right to a fair trial effectively.

The European Court of Human Rights evaluates the right to a fair trial within disciplinary
proceedings against the backdrop of its established jurisprudence, focusing on the principles
of an “independent and impartial tribunal” and a “tribunal established by law.” The Court
interprets Article 6(1) of the Convention to encompass the necessity for an “independent and
impartial tribunal”. Regarding impartiality, the Court delineates two approaches: a subjective
approach, which seeks to ascertain the personal bias or prejudice of a particular judge in a spe-
cific case and an objective approach. The objective approach scrutinises whether there exist
any preconceived biases among the judges, particularly if they have previously participated in
adjudicating the same case at a lower level.? This dual scrutiny ensures that disciplinary pro-
ceedings uphold the principles of fairness and impartiality, integral to the right to a fair trial ?

Furthermore, in elaborating on the principle of a “tribunal established by law,” the
European Court of Human Rights clarifies that, as per its jurisprudence, the objective
of the term “tribunal established by law” is to ensure that “the judiciary in a democratic
society is not subject to the discretion of the executive power but is governed by law.”
The term “established by law” encompasses not only the legal basis for the existence of
a “tribunal” but also specifies the composition of the tribunal for each case.” These prin-
ciples hold particular significance for disciplinary proceedings themselves, as the entity
conducting disciplinary proceedings is regarded by the European Court of Human Rights
as a “tribunal”.® Hence, all conditions applied to courts under the right to a fair trial are
also applicable to bodies conducting disciplinary proceedings.

The role of disciplinary proceedings within the context of the right to a fair trial raises
intriguing questions. Given the principle of separation of powers, the judiciary plays a
pivotal role in the democratic development of a state, with judicial independence being a
cornerstone of such development.

Judicial independence is described as “a prerequisite for the rule of law [...] and a fun-
damental guarantee of a fair trial.”” The responsibility of a judge entails rendering justice
faithfully and impartially, free from any form of influence. This encapsulates the essence of
independent judiciary: the freedom from external influences to safeguard citizens’ rights,
highlighting the intrinsic link between judicial independence, disciplinary proceedings,
and the broader framework of a fair trial within a democratic society.

As previously highlighted, the rule of law, integral to the right to a fair trial, under-
scores the necessity for transparency and predictability in disciplinary proceedings. It is
crucial that disciplinary proceedings not only serve as a guarantor of a fair trial but also
adhere to and are constructed upon the principles of a fair trial themselves.

1 Guide on Article 6 of the European Convention on Human Rights - Right to a fair trial, Council of Europe/Euro-

pean Court of Human Rights, 2022 - https://www.echr.coe.int/documents/d/echr/guide_Art_6_eng

2 Sturua v. Georgia N°45729/05, §33.

3 Ibid, §35.

4 Oleksandr Volkov v. Ukraine, N°21722/11, §150.

5 Ibid, §151.

6 Sturua v. Georgia N°45729/05, §40.

7 The final document of the Vienna meeting of representatives of the participating countries of the Conference on

Security and Cooperation in Europe (CSCE), 1986, 1989; Copenhagen document of the CSCE conference in the field of

human dimension, 1990; Paris charter for a new Europe, 1990; document of the Moscow meeting of the CSCE confer-
140 ence in the field of human dimension, 1991; MC.DOC/4/06.




The European Court of Human Rights, along with the Constitutional Court of Georgia,
has emphasized the significance of adhering to the principles of human rights and judicial
determination. Furthermore, the procedures for disciplinary proceedings in Georgia, as
outlined in the principles of the Organic Law on Common Courts of Georgia and through
its practical application, underscore the importance and role of disciplinary proceedings.

Disciplinary proceedings, defined at a principled level, must offer the potential for ef-
fective legal remedies in practice due to their significance. In this context, it is noteworthy
to mention that the statistical data and reports' proactively published by bodies overseeing
disciplinary proceedings can indicate whether judges possess the authority and resources to
utilize the legal protections afforded to them by law. This transparency is vital for ensuring
the fairness of disciplinary proceedings.

The proactive publication of statistical data and reports by the entities responsible
for disciplinary proceedings is crucial for analyzing the outcomes of these proceedings.
Moreover, this published information plays a pivotal role in educating judges. Hence,
these reports and decisions should act as a preventative mechanism, ensuring that judges
are well-informed about the rulings in various cases and the corresponding appropriate
responses, fostering an environment of accountability and adherence to the principles of
a fair trial.

As previously indicated, the proactive dissemination of statistical data and reports by
the entities responsible for disciplinary proceedings plays a crucial role in assessing the
outcomes of these processes. Moreover, this information serves a significant function in
educating judges. Consequently, the reports and decisions that are published should act as a
preventive measure, ensuring that judges are well-informed about the judgments rendered
in various cases and the corresponding appropriate actions to take.

The establishment of criteria for disciplinary liability enables judges to understand the
standards of behaviour expected of them. Clearly defining what constitutes disciplinary
misconduct serves as a fair warning to those who might not adhere to the established
norms. This approach is designed to safeguard the rule of law and uphold the principles
of a fair trial. The objective of disciplinary proceedings is to protect the judiciary from
capricious actions and to anticipate the expected outcomes.

Therefore, the right to a fair trial is closely linked with disciplinary proceedings, both
through the incorporation of fair trial principles within these processes and by the pro-
ceedings themselves, which aid in facilitating the realization of the right to a fair trial for
the parties involved in litigation.

1 The Independent Inspector’s Office, which has the exclusive authority to initiate disciplinary proceedings against
judges, processes and publishes statistical information on a quarterly basis and annually prepares an analysis of the
conclusions and decisions of the High Council of Justice.
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Conclusion

The investigation of disciplinary proceedings against judges represents a multifaceted
and significantly relevant topic, one that holds considerable scientific interest. Understand-
ing the nuances of disciplinary proceedings, the right to a fair trial, and the integration
of this right within the disciplinary process can be challenging. However, the aim of this
article was to underscore the topic’s relevance and significance, laying the groundwork for
future scholarly exploration. The current landscape indicates that a scarcity of academic
research on disciplinary proceedings hampers our ability to assess their efficacy fully.

It is crucial to approach this issue with a correct understanding, given that the indepen-
dence of judges - especially under the conditions of their lifetime appointment-necessitates
a response to misconduct through predictable disciplinary proceedings. This approach
forms a foundation not only for the integrity of the judicial system but also contributes to
the overall well-being of society and the nation’s advancement.

Disciplinary proceedings should avoid becoming a punitive tool against judges or a
means to foster misconduct. Instead, their primary role ought to be the prevention of po-
tential misdeeds and the deterrence of inappropriate behaviour. The cornerstone of fair,
independent, impartial, objective, and effective disciplinary proceedings lies in adherence
to the rule of law and the principles of a fair trial.
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CHALLENGES OF LEGAL REGULATION OF GIFTS IN
PUBLIC SERVICE IN MODERN GEORGIAN LEGISLATION

Abstract.

The article aims to identify the complex challenges of the legal regulation of gifts within
the of public service dimension and how these challenges, in turn, impact the efficacy of
the governance process. Under the existing legal arrangement in Georgia, there has always
been a problem of clear regulation/enforcement of the norms governing the issue of gifts,
has consistently impeded the realization of an efficient and effective governance system.
This article delves into the essential conditions that must be met for the proper regulation
of gift-giving, evaluates the risks associated with this practice, and elucidates effective
mechanisms for mitigating these risks. Furthermore, it underscores the crucial need for
well-defined legal norms and the establishment of robust enforcement mechanisms as its
propulsive factor. This study has encompassed an exhaustive examination and synthesis of
legislation governing the exchange of gifts, alongside comprehensive analysis of scholarly
works and manuals. In the pursuit of these objectives, both general and specialized research
methods, including but not limited to analytical, synthetic, systematic and comparative
legal methods were meticulously employed to process the retrieved information.

Key words: Public Administration, state servant, gift, regulation, practice.

Introduction

Clear and well-defined legal regulations regarding gifts in public service are critical for
fostering effective and transparent governance. Such regulations are vital for the smooth
operation of governance activities and the legal evolution of any nation. It is essential to
establish precise legal norms concerning gifts in public service. This is to prevent undue
restriction of civil servants’ rights while simultaneously safeguarding public interests. The
legal framework should ensure that public servants' remain uninfluenced, enabling them
to perform their duties with loyalty and diligence.

However, in Georgia, the laws governing gifts in public service face issues with clarity,
specificity, and practical enforcement and monitoring. These shortcomings negatively affect
the functioning of public institutions, whose efficiency relies on the integrity of public servants
and their adherence to actions within their official capacity that align with the public good.

The study of gift regulation within legislative frameworks is crucial for identifying and

1 For the purposes of this article, civil servants are defined as those employed under civil service, professional civil
service contracts, and administrative contracts, as well as public officials as described in Article 2 of the Law of Georgia
on Combating Corruption.
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addressing the deficiencies in existing legislation concerning gifts in public service. This
process involves a thorough review of the current legal norms to pinpoint their short-
comings, followed by the enhancement of these norms to establish effective methods for
managing prohibited gifts in public service.

It’s important to acknowledge that resolving the issues surrounding the regulation of
prohibited gifts in public service represents a significant challenge within the framework
of “good governance” and is essential for maintaining a high level of public trust in public
institutions. The degree of trust the public places in these institutions and their staff is in-
fluenced by several factors, among which integrity stands out. A key indicator of integrity
is the ability to avoid the risks associated with receiving gifts, underscoring the importance
of stringent regulations in this area.

1. The Essence of the Gift and Its Regulation

The legal framework governing civil service in Georgia is defined by the Law of Georgia
“On Civil Service.” This legislation outlines both the operational aspects of civil service and
the legal status of civil servants.! Within this context, the Law of Georgia “On the Fight
Against Corruption” specifies the rights and obligations of officials, thereby delineating the
individuals subject to its provisions, including matters concerning gifts and the limitations on
their acceptance. Furthermore, Government Decree No. 200 “On Determining the General
Rules of Ethics and Conduct in a Public Institution” serves as a supplementary regulation.
This decree addresses various issues related to gifts, including the conditions and legal pa-
rameters for their acceptance, thus providing a comprehensive legal basis for the regulation
of gifts within the civil service.

A crucial aspect of “good governance” is development-oriented governance, which
encompasses efforts to combat corruption, promote gender equality, and ensure the ef-
ficiency and economy of public administration.? The act of receiving gifts by public ser-
vants or their family members can potentially foster bribery and other corrupt practices.?
Consequently, the legal framework includes provisions to address the receipt of unlawful
gifts. Specifically, Article 340 of the Criminal Code of Georgia penalizes public officials
or their equivalents for accepting such gifts, imposing penalties that range from fines to
community service.*

Public servants are mandated to exercise their duties adhering to the principles of pub-
lic service and with the utmost regard for protecting public interests.” To safeguard these
interests, the law imposes various restrictions on the nature and acceptance of gifts, under-
scoring the commitment to maintaining integrity and transparency within public service.

Understanding the essence of a gift and categorizing it involves distinguishing between
allowable and prohibited gifts. The regulations on accepting gifts set limits on the gift’s
value, identify permissible sources, and restrict certain categories of givers.® Key to this
process is a clear comprehension of what constitutes a gift. A gift is defined as property
or a service provided to a public servant or their family member either without charge

1 Legal Foundations of Public Administration, vol. 3, Khubua, G. and Zimmerman, K.P., Tbilisi, 2016, p. 194.

2 Izoria L. Modern State, Modern Administration, Tbilisi, 2009, p. 210.

3 Beselia G. Gift to Public Service Guide, p. 10.

4 The Law of Georgia on the Fight Against Corruption does not recognize the term “person equal to the official.” Ar-
ticle 332 of the Criminal Code of Georgia provides a definition for the purposes of official crime.

5 Law of Georgia, “On Public Service,” Article 8.

6 Tsukhishvili N. “Gift Policy in Public Service: Comparative Analysis of International Practice and Georgian Legis-
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or under favorable conditions, representing a deviation from the norm. This includes any
complete or partial waiver of property obligations specifically granted to the public servant
or their family member.'

The legal framework further extends the definition of a “gift” to encompass any prop-
erty or service transferred to a civil servant’s family member under the same preferential
conditions, along with partial or complete obligation waivers. Legal analysis reveals that
the definition of a gift covers both the public servant and their immediate family?, high-
lighting the need for clear understanding and regulation in this area to ensure transparency
and integrity in public service.?

2. The Origin of the Gift and Its Influence on a Public Servant’s Conduct

The core of gift-giving regulations aims to scrutinize the exercise of official powers by
a public servant, strictly prohibiting the acceptance of any gift that could potentially sway
their actions or decision-making processes. Beyond the direct impact of the gift on a civil
servant’s activities, it’s crucial to consider additional aspects, particularly the integrity of
the civil servant, which might be compromised by accepting a gift, as well as the risk of
creating an implied obligation towards the giver.*

To circumvent such scenarios under legislative guidelines, a maximum value for per-
missible gifts is established. This threshold is particularly intriguing when it comes to the
methodology for valuing such gifts. Legally, the gift’s worth is evaluated not based on the
labor compensation but in relation to the official salary of the civil servant.’ Legislation
stipulates that the total value of gifts a public servant may receive during a reporting
year should not surpass 15% of their annual official salary, and for single instances, no
more than 5%, provided these gifts do not come from a single source.®* However, this
stipulation does not guarantee immunity from undue influence. The exception regarding
a single source opens a considerable loophole for the potential misuse of gifts, especially
since there’s no distinction among different ranks within the public service. It’s also
important to recognize that high-ranking civil servants command substantial salaries,
and the legislative framework for calculating permissible gift values based on these sal-
aries allows for the acceptance of gifts of considerable worth. Such gifts could unduly
influence the decisions they make or endorse. Thus, the legislative caps, while intending
to mitigate risks associated with gifts from a single source, inadvertently introduce addi-
tional vulnerabilities when gifts originate from multiple sources, affecting the integrity
of decision-making in governance.

The origin of a gift can be categorized as either external or internal, originating from
either a single source or multiple sources. Government Decree No. 200 (2017) of Georgia,
which establishes the general rules of ethics and conduct within public institutions, delin-
eates gifts from internal sources as those received from a public institution, an employee,
or a public servant, whether in a leadership or subordinate position. Conversely, gifts from
1 Law of Georgia, “On Fight Against Corruption,” Article 5, paragraph 1.

2 Agapishvili I, Beselia G., Tsukhishvili, N., Comments on the Resolution of the Government of Georgia on Determin-
ing Ethics and General Rules of Conduct in Public Institutions, Tbilisi, 2018, p. 17.

3 The Law of Georgia on the Fight Against Corruption defines “family member” as a spouse, minor child, stepson, or
anyone permanently residing with the person.

4 Agapishvili L., Beselia G., Tsukhishvili, N., Comments on the Decree of the Government of Georgia on Determina-
tion of Ethics and General Rules of Conduct in a Public Institution, Tbilisi, 2018, p. 65.

5 Dvalishvili M., Makalatia e., Sanikidze Z., Turava P., Phirtskhalaishvili A., Kardava E., Wulaia I., Comments on the

Law of Georgia on Public Service, Tbilisi, 2018, p. 212.
6 Law of Georgia, “On Fight Against Corruption,” Article 5, Paragraph 2.
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external sources are defined as those received from official state bodies of Georgia or from
an international organization.'

This distinction between internal and external gifts further illuminates the consid-
erations necessary when evaluating the implications of a gift. It emphasizes the need to
assess the potential influence that a gift, depending on its source, may exert on a public
servant’s ability to fulfill their functions and duties. This differentiation aids in under-
standing how gifts from various origins can impact the integrity and objectivity required
in public service.?

Restrictions pertaining to gifts extend to the family members of public servants as previ-
ously outlined. Specifically, the cumulative value of gifts received by a public servant’s family
member within a reporting year must not exceed 1,000 GEL, and for single gifts, the limit is
500 GEL, provided these gifts originate from various sources.® This caveat is further elaborated
in Government of Georgia’s Decree No. 200 “on determining the general rules of ethics and
conduct in a public institution,” which stipulates that the total value of gifts from a single
source to each family member of a public servant should not exceed 1,000 GEL. This regulation
underlines the careful consideration given to the potential for undue influence through gifts,
extending scrutiny to the financial interactions involving public servants’ family members,
thereby reinforcing the framework for ethical conduct within public institutions.*

At the legislative level, a specific threshold for acceptable gift values is established, thus
categorizing any gift exceeding this limit as prohibited. Such gifts are considered potentially
influential on the decisions made by a public servant. It is important to acknowledge situa-
tions where the value of a received gift remains within legal bounds, yet originates from a
party anticipating a particular decision within the public servant’s purview. In these cases,
the gift could be seen as an attempt to sway the outcome. Consequently, public servants
are advised to scrutinize the giver’s motives and their professional relationship with them
to safeguard their objectivity, impartiality, integrity, and adherence to ethical principles
in public service. Nonetheless, the responsibility for maintaining ethical standards should
not rest solely on the individual civil servant. Legislative measures must also be in place
to minimize such risks, especially when a gift, besides influencing a civil servant’s actions,
could potentially undermine public trust or the confidence of their peers.’

In addition to setting a threshold for acceptable gift values, the Georgian “Law on the
Fight Against Corruption” specifies circumstances where certain benefits are not deemed
gifts within its framework. Notably, grants, scholarships, awards, and prizes bestowed
by the state or international organizations are excluded from the definition of a “gift.”
Similarly, “diplomatic gifts” received during official or working visits by a public servant,
provided their market value does not exceed 300 GEL, and symbolic signs or souvenirs
given at official events with a market value below 300 GEL, are also exempt. Moreover,
property given free of charge or under favorable conditions, complete or partial waivers
of property obligations, and services offered on preferential terms that adhere to general
rules and are not exceptions to these rules, along with property from close relatives pro-

1 Agapishvili I, Beselia G., Tsukhishvili, N., Comments on the Decree of the Government of Georgia on Determina-

tion of Ethics and General Rules of Conduct in a Public Institution, Tbilisi, 2018, p. 68.

2 Resolution N200 of the Government of Georgia, 2017, Article 3, subparagraphs “F” and “K,” “On Determining the

General Rules of Ethics and Conduct in a Public Institution.”

3 Law of Georgia, “On Fight Against Corruption,” Article 5, Paragraph 3.

4 Government of Georgia Resolution 2017 N200, “On Determining the General Rules of Ethics and Conduct in a

Public Institution,” Article 10.

5 Agapishvili 1., Beselia G., Kardava, E. Integrity in Public Service: Corruption Offences, Conflicts of Interest, and
14 6 Incompatibility of Positions, 2022, p. 96.




vided free of charge or under favorable terms, are not considered gifts.! This delineation
is crucial for ensuring clarity and precision, thereby eliminating loopholes and preventing
varied interpretations.

3. Exploring the Normative Regulation of Gift Reception by Public Servants
in Various Countries

The quest for refining Georgia’s existing legislation benefits greatly from examining
the diverse practices adopted in different countries regarding the reception of gifts by
public servants. Currently, the international landscape showcases a myriad of mechanisms
aimed at regulating this aspect, which typically manifest as supplementary directives
augmenting the core legislative framework and established standards, offering additional
guidance to public servants. Notably, a common trend observed across states with well-de-
veloped public systems is the specification of gift reception regulations at both a general
and a more detailed institutional level. This dual-layered approach underscores a global
acknowledgment of the need for precise guidelines that cater to the unique circumstances
and requirements of various public service sectors, thereby enhancing the clarity and ef-
fectiveness of norms governing the acceptance of gifts by officials. Given the diversity in
the operations of public sector institutions, each characterized by its unique domain, style
of activity, and the specific forms and risks associated with receiving inappropriate gifts
during their functional execution, it’s crucial for each service to have tailored instructions
or mechanisms related to its duties. A notable example of advancing the regulations on
gift reception in the public service can be seen in Irish legislation. Here, the “Gifts to Civil
Servants™ guidance, developed by the Standards Commission, explicitly advises the leaders
of all public service agencies or sub-institutions to disseminate additional information to
their subordinate group of civil servants concerning the potential issues and guidelines
surrounding the acceptance of gifts. This approach underscores the importance of cus-
tomized guidance to address the nuanced risks and ethical considerations unique to each
public service facet, enhancing transparency and integrity within public administration.

A prevalent approach in regulating gift acceptance by public officials involves a compre-
hensive and precise definition of what constitutes an acceptable “gift,” the circumstances
under which a gift is considered illegal, and the specific identification of potential givers.
In this context, Israeli legislation offers an intriguing model. It not only establishes gen-
eral criteria for a civil servant receiving a gift but also considers the geographical context
of the transaction. The law accounts for the value received by an official, their spouse,
child, or any other person permanently residing “in Israel or abroad™ as part of the gift
exchange process. Consequently, the acceptance of an illegal gift outside Israel’s sover-
eignty is treated with the same legal obligations as those incurred within the country. This
approach enhances the accountability and impartiality of public officials by equating the
legal responsibilities of their actions, irrespective of the geographical location where the
gift exchange occurs.

The German approach towards the awareness and application of legitimate circum-
stances under which a public servant may accept a gift stands out for its distinct emphasis.
Unlike most countries, where the regulatory frameworks for gift acceptance stress the

1 Law of Georgia, “On Fight Against Corruption,” Article 51.

2 “Civil Service Code of Standards and Behaviour,” Standards in Public Office Commission, Dublin, Ireland, 2019.
https://www .sipo.ie/acts-and-codes/codes-of-conduct/civil-servants/Information-notice-gifts-to-civil-servants.pdf .

3 Israeli Law on Public Service (‘Public Service (Gifts) Law,” 5740-1979, p. 2).
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organizational-corporate responsibility to ensure employees are fully informed about the
gift-receiving requirements linked to their roles and responsibilities, Germany places a
significant portion of this responsibility on the employees themselves. The German Bar
Association (DAV) advocates that employees across all public institutions should proac-
tively seek out information regarding the practice of gift-giving within their organization
at the start of their employment, or at the very least, by the time they receive their first
gift from a business client. This self-inquiry obligation underlines the importance of indi-
vidual responsibility in maintaining transparency and ethical standards in public service.!

Creating a moral-ethical environment and mechanisms within the public sphere that
deter and diminish the incentive for officials to accept illegal gifts is crucial. A significant
deterrent in this context is the financial penalization of officials. This approach involves
explicitly stipulating such penalties and their amounts within the relevant legal documents.
A notable example of this practice is found in Israeli legislation, which imposes a fine on
a public official who receives a gift. The fine is calculated as triple the market value of
the gift at the time it was received or triple the amount of its value during the trial if it is
determined that the value at that time exceeds the initial market value. This measure aims
to significantly increase the financial risk associated with accepting illegal gifts, thereby
reinforcing ethical conduct among public officials.

Contrary to international norms, the current Georgian legislation, specifically the “Law
on Combating Corruption” (Ne982-1 C., 1997), and the “Decree on Determining the General
Rules of Ethics and Conduct in a Public Institution” (Government of Georgia Decree N2200,
2017), lacks explicit provisions or guidelines that govern the procedures for accepting gifts,
whether material or intangible. Lobbying, defined as the act of advocacy by individuals and
groups aimed at influencing the decisions of public servants, is a legally regulated activity
in many countries, distinguishing between lawful advocacy and various illegal methods
of influencing officials’ decisions, such as corruption, blackmail, and bargaining. Among
these practices, the reception of illegal gifts by public servants or their family members
is notably included, highlighting the need for clear regulatory frameworks to delineate
acceptable conduct in the realm of gift-giving and lobbying activities.

In Georgia, despite various historical and social methods of influencing public servants’
decisions, classical lobbying—as understood by its specific terminology, characteristic
methodology, and legal avenues of implementation—remains relatively novel and not fully
actualized. To enhance the ethical standards of public service, it is imperative to establish
a comprehensive legislative framework. This framework will serve as the foundation for
fostering an open, transparent, and accountable public sector moving forward.

Moreover, Georgian legislation currently overlooks a critical aspect commonly ad-
dressed in international norms regarding gifts. Specifically, it does not consider the nu-
anced issue of receiving gifts by those officials whose decisions directly affect the lives
of individuals or groups, categorizing it as particularly sensitive. Such officials are often
subject to a total prohibition against accepting any gifts, regardless of their nature or value.
A prime example of this approach is found in the Criminal Code of the Federal Republic
of Germany, which explicitly bans certain categories of public officials, including judges,
notaries, and those employed in public administrations, from receiving gifts, thereby up-
holding the integrity and impartiality essential to their roles.?

1 Pascual, S. “What You Should Know About Gift-Giving in the German Workplace,” 2018. https://www.thelocal.
de/20171212/what-you-should-know-about-gift-giving-in-the-german-workplace/.

2 Bribery and Corruption Laws and Regulations, Germany, GLI, 2023. German Criminal Code (Strafgesetzbuch —
StGB), 1998, Chapter 30, sections 331-333. https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html.



The adoption of a “No Gift Policy” by public officials is a strategy employed by various
countries around the world, including those with less developed or emerging democracies
such as Malaysia, Uzbekistan (within the country), and the Philippines. This policy serves
as an additional measure to combat corruption within the public sector by eliminating
potential conflicts of interest that may arise from gift-receiving.

In the United States, the issue of accepting gifts in the public service and the potential
for biased decisions resulting from such gifts receive significant attention in the law. This
approach includes specifying in relevant normative acts the types of material and intangi-
ble values that may be considered gifts, along with stipulating a threshold for the market
value of gifts received from a single source during the calendar year (e.g., $50 in the states
of Montana, Nebraska, Oregon, etc.). Notably, gift regulation is enforced not only at the
federal level through agencies such as the United States Office of Government Ethics (OGE)
but also at the individual state level. This dual-layered regulatory framework allows for the
broadening of federal legislation as well as the customization of regulations to meet specific
state needs, further reinforcing the integrity of public service by minimizing corruption
risks associated with gift acceptance.

The legislation across various states exhibits diverse and nuanced approaches to the
acceptance of gifts in public service. An example of particular interest is the legislation
in the U.S. state of New Mexico. To mitigate the risk of potentially biased decisions by
public officials, this legislation mandates the disclosure of gifts or the declaration of intent
to receive gifts not only for currently serving officials but also for “nominee” candidates
for public or political positions.!

With few exceptions for personal celebrations or anniversaries (gifts valued at $10 or
less), U.S. law enforces stringent regulations on the exchange of gifts among officials. A
broad prohibition exists against all gifts from a subordinate to an official who holds a high-
er position in the official hierarchy. Furthermore, it is expressly prohibited for an official
to solicit contributions or organize fundraising for the purpose of purchasing a gift for a
superior. Receiving a gift from an official who earns a lower salary than the gift’s recipient
is also prohibited.?

International practices offer another compelling perspective where the Georgian
regulatory framework shows a notable gap concerning the receipt of gifts - specifically,
the scenario where a superior official offers a gift to a subordinate. In the legislation of
countries with developed democracies (such as the USA, Germany, and Sweden), a vari-
ety of approaches exist regarding this matter. Unlike gifts received from external sources,
where emphasis is often placed on the financial value of the gift, the primary concern in
this context shifts to the nature of the gift and its appropriate evaluation. This distinction
underlines a significant consideration: the intent and implications behind a gift from a
superior to a subordinate, focusing on ensuring such exchanges do not compromise ethical
standards or the integrity of the workplace.

For instance, while it may be deemed acceptable for a superior officer to present a gift
to a subordinate during significant personal milestones such as holidays, family anniver-
saries (weddings, birthdays, the birth of a child, etc.), the dynamics shift significantly in
other contexts. When a superior gives a gift to a subordinate employee, especially if it
occurs repeatedly, it might be perceived as undue attention. This could be interpreted as
favoritism, distinguishing the subordinate from their peers, potentially leading to con-

1 “Gifts / Financial Disclosure for Elected Officials & Public Servants,” Sec. 2-129 Bernalillo County Code of Conduct,
1998.
2 “Gifts Between Employees,” U.S. Department of the Interior (DOI), 5 C.F.R. § 2635.
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cerns of gender discrimination, or even being seen as an act of inappropriate behavior
of a sexual nature.

Thus, whereas gifts from subordinate officials to a superior might primarily be viewed
through the lens of corruption or as a means to secure professional advancement, the prac-
tice of a superior gifting to a subordinate encompasses a broader spectrum of considerations.
It presents a multifaceted scenario that demands a more in-depth analysis and vigilant
oversight by the relevant administrative bodies to ensure such gestures do not undermine
the integrity and fairness of the workplace environment.

4. Prospects for Preventing and Monitoring the Receipt of lllegal Gifts by
Public Servants in Georgia

Currently, addressing the issue of public servants accepting illegal gifts, which can lead
to biased decision-making, stands as a significant priority within the democratic world and
states boasting developed public systems. To tackle this challenge, numerous countries have
implemented a variety of mechanisms within their civil service regulatory frameworks aimed
at mitigating this issue. However, it’s also crucial to acknowledge the practical challenges in
completely eliminating the acceptance of inappropriate gifts by officials. These challenges
stem from difficulties in accurately assessing the true value of a gift or understanding its
multifaceted nature. Consequently, in nations where civil service and governance systems
are still evolving, such as Georgia, it is essential to establish a comprehensive normative
framework to regulate the acceptance of gifts by officials. This approach ensures a stronger
foundation for maintaining integrity and transparency within public service.

At the modern stage, the legislation regulating the gift to the public service needs
significant revision. “Comparative analysis of Georgian legislation shows that the cur-
rent legislative regulation of the gift policy is outdated and does not respond to modern
challenges, both in the definition of the essence of the gift, as well as in the part of the
established restrictions and monitoring.! The lack of analysis and unified statistics on gift
- related restrictions in public service is also highlighted in Transparency International
Georgia’s research report-evaluation of enforcement of the law on conflict of interest and
corruption in public institutions (2016-2020).2

To bolster democracy, transparency, and public trust in the civil service, it is crucial to
continue the reform of Georgian legislation regulating this issue, drawing from effective
international mechanisms and successful examples. The following recommendations are
proposed for further improvement.

4.1. Implement the Uniform Gift Policy in practice and enhance public aware-
ness regarding the procedures for accepting or prohibiting gifts.

With the recent legislative updates (2023 Amendments to the law on the fight against
corruption, #982) and the establishment of the new institution - LEPL “Anti-Corruption
Bureau” - it becomes imperative to educate civil servants about the mandate of this new
institution. Furthermore, it is important to inform them about the regulations concerning
the acceptance of gifts, highlighting the role and functions of this policy in ensuring a
transparent and accountable civil service.

1 Tsukhishvili N., “Gift Policy in Public Service: Comparative Analysis of International Practice and Georgian Legis-
lation,” 2020, p. 41.

2 Transparency International Georgia, “Assessment of Enforcement of the Law on Conflict of Interest and Corruption
]_ 5 0 in Public Institutions (2016-2020),” p. 27.




The successful implementation of the Uniform Gift Policy within the public service
is intrinsically linked to enhancing public awareness. To achieve this, it is imperative for
relevant institutions (such as the Civil Service Bureau, Anti-Corruption Bureau, and various
governmental and civil entities) to actively employ scientific methodologies and modern
communication tools. These efforts aim to educate civil society about the responsibilities
and legal obligations incumbent upon both the giver and the receiver of the gift. Key fo-
cuses should include:

1. Establishing a clear connection between the receipt of an illegal gift and the po-
tential for sanctions and other administrative actions;

2. Actively promoting ethical behavior among officials, especially when a gift is de-
clared transparently and in good faith.

The efficacy of the regulatory framework governing the acceptance of gifts by public
servants is intricately linked to the necessity of awareness-raising efforts. Under current
legislation,’ the requirement for officials to disclose received benefits to their “direct” su-
pervisor and notify the Anti-Corruption Bureau serves as a key mechanism for monitoring
gift acceptance by public officials. The practical success of this monitoring approach is
deeply dependent on the integrity of civil servants, the competence and awareness of the
officials’ “direct” supervisors regarding both existing and new regulations concerning gift
acceptance in the civil service.

Given these considerations, it becomes clear that for the successful implementation of a
unified gift policy, raising the awareness of officials at all levels is of paramount importance.
This underscores the need for a comprehensive strategy to educate all involved parties
about their roles, responsibilities, and the ethical standards required to ensure transparency
and accountability within the public service sector.

4.2. Development of a Normative Framework and Additional Monitoring
Mechanisms for Receiving Gifts in Public Service

Mandatory Notification for Civil Servants Upon Entry into Civil Service

Under current legislation, every individual admitted into the civil service is required
to acquaint themselves with the principles and values embedded in the laws “On Civil
Service” and “On Combating Corruption,” as well as the rights and duties bestowed upon
them. This obligation is ultimately encapsulated in the civil servant’s oath,? through which
the official pledges their commitment to serve the populace, uphold the country’s Consti-
tution, protect public interests, among other responsibilities.

At the same time, it is important to acknowledge that the current legislation overlooks
the obligations of the state itself, and the information procedures in place regarding an
official’s entry into public service are significantly limited. The “oath of a civil servant,”
in its essence, is a standardized, formal mechanism. Its mere existence, however, cannot
ensure an official’s understanding of the ethical standards necessary for the execution of
their duties, nor can it guarantee the official’s commitment to upholding these standards.
Globally, numerous mechanisms have been developed to address this issue with greater
effectiveness. Among these is the “ethical contract™ formulated by the United States
Office of Government Ethics. This contract requires candidates, prior to their appoint-

1 Law of Georgia, “On the Fight Against Corruption,” Article 13°, paragraph 3, subparagraph “a”.

2 Law of Georgia, “On Public Service,” Article 44.

3 Lazariashvili Sh., “The Role of the Office of Government Ethics in the Federal System of Ethics Protection of the US
Public Service,” Stu, Business Engineering, Nos. 1-2, 2017, pp. 288.
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ment, to assume written responsibility, acknowledging their full awareness of the ethical
requirements associated with public service and their forthcoming duties, and to commit
to adhering to these standards.

Additionally, it is worth mentioning that prior to signing the “ethical contract,” a
designated representative from the Government Ethics Office furnishes the appointee
with detailed and thorough information regarding the norms of official ethics pertinent
to their future responsibilities, as well as regulations concerning the acceptance of gifts.
Implementing a mandatory mechanism for informing civil servant candidates by the
state, before their appointment, will undoubtedly enhance the quality and integrity of
the Georgian civil service.

Further Details on the Procedures for Gift-Giving/Receiving Among Service
Colleagues

The current Georgian legislation governing the practice of gift-giving in public service
primarily addresses the flow of gifts in an ascending direction—that is, from officials at
lower levels of the hierarchy to their superiors—as a means to identify and avert potential
corruption. However, the legal framework lacks clarity and regulations regarding gift ex-
changes on a horizontal level (among colleagues) and, crucially, in a descending direction
(from superior to subordinate). Addressing this legal shortfall would significantly aid in
establishing a unified regulatory norm for gift exchanges within the service.

Introduction of a General Prohibition on Gifts for Certain Categories of Officials

The reception of a gift, regardless of its nature (personal or official), invariably exerts a
significant psychological influence on any individual, particularly those employed in the
public sector. This influence is especially pronounced among officials whose roles have
a direct impact on the lives and welfare of specific individuals or groups (e.g., those in
high political positions) or those whose duties in public service are not time-bound (e.g.,
sitting judges). Therefore, instituting a general ban on accepting non-diplomatic/protocol
gifts for such categories of public servants would markedly aid in diminishing the risks of
corruption.

4.3. Innovative Approaches to Gift Management in Public Service: Introduc-
ing Mechanisms for Utilizing Gifts for Public Interest

In numerous countries, there exists a registry, depository, or other archival system for
cataloging gifts received by public officials from both domestic and international sources.
These mechanisms serve as repositories for a wide array of exhibits, including those of
historical, diplomatic, and jubilee significance, ensuring their preservation. However, it
is common to find a more substantial number of gifts listed in such registries that, despite
being diligently reported by officials or identified through monitoring efforts, lack any
particular significance.

Irrespective of a country’s level of development, economic strength, or the effectiveness
of its social policies, it is advisable to leverage the material potential of these gifts by chan-
neling them towards relevant objectives. The introduction of innovative and alternative
methods for the material utilization of gifts amassed within the public service presents an
opportunity for public resources to be effectively employed. In the context of Georgia, for
instance, the procedure of a public auction or the gratuitous transfer of an item, through
granting the right to sell it for a designated purpose, can be explored (E-auction.ge). This
approach facilitates the conversion of gifts into valuable assets that can support public in-

1 5 P terests, offering a practical solution to managing the plethora of gifts within public service.




Conclusion

In contemporary public systems, particularly within developed democracies, the receipt
of gifts in public service and the strategies to mitigate potential associated risks receive sig-
nificant attention. There exists a variety of legal frameworks that, despite their differences
in approach, regulatory methods, and punitive measures, share the common objective of
safeguarding the impartiality of civil servants’ actions, as well as ensuring the transparency,
objectivity, and ethical integrity of the civil service. These regulations aim to uphold a set
of unified ethical and moral standards within the Civil Service and guarantee accountabil-
ity to the public. Currently, the regulatory framework in Georgia demands updates and
further refinement. This necessity arises from considering the country’s rich cultural and
historical heritage and traditions, which influence the public’s perception of civil servants’
accountability and the overall understanding of the civil service’s essence and core values.
This understanding remains underdeveloped within civil society. Therefore, alongside
practical efforts to enhance the democracy of the civil service, it is crucial to continuously
refine and improve the legislative governance of the civil service. This should be done by
drawing on the best and most successful international practices, ensuring that Georgia’s
civil service not only meets but exceeds modern standards of transparency, accountability,
and ethical conduct.
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THE ROLE OF THE CONSTITUTIONAL COURT OF GEORGIA IN PROTECTING
CONSTITUTIONAL HUMAN RIGHTS AND FREEDOMS
Abstract

In line with the Constitution of Georgia, constitutional oversight is executed by a
specially established entity—the Constitutional Court of Georgia. This Court serves as
a guardian of fundamental human rights and freedoms. Through the submission of in-
dividual constitutional complaints to the Constitutional Court, individuals are afforded
a mechanism to advocate for their rights. Consequently, the individual constitutional
complaint represents a critical legal tool aimed at providing effective legal protection and
upholding the Constitution. While there are numerous issues concerning the nuances of
constitutional proceedings in the context of individual constitutional complaints, many of
these issues remain inadequately explored. Thus, the objective of this article is to examine
the prevailing challenges associated with the Constitutional Court of Georgia’s role in
safeguarding human constitutional rights and freedoms. It seeks to uncover the unique
aspects of proceedings involving individual constitutional complaints, scrutinize existing
theoretical dilemmas, and present resolved viewpoints.

Keywords: constitutional oversight, human rights.

Introduction

The development of effective legal protection mechanisms for the country’s Basic Law,
alongside the establishment of judicial guarantees for the effective enactment of consti-
tutional and legal norms, is crucial for the sustenance of a modern democratic and lawful
state. This importance stems from the Constitution being the paramount document of the
state, with its norms governing the core issues related to the exercise of power.

Pursuant to Article 59 of the Constitution of Georgia, the Constitutional Court is
designated as the judicial body responsible for constitutional oversight in Georgia. The
Constitutional Court’s role in constitutional control is manifested through its evaluation
of the constitutionality of legislative and executive acts, and its authority to deem them
unconstitutional.!

The Constitutional Court of Georgia plays a pivotal role in safeguarding human consti-
tutional rights and freedoms, exhibiting a wide array of practices in this domain. Thus, this
work aims to delve into the prevailing challenges associated with the Court’s authority in
protecting human constitutional rights and freedoms. It seeks to dissect both theoretical
and practical issues, aiming to formulate pertinent conclusions.

This article will explore the functions and practical importance of the individual con-
stitutional complaint; it will identify the entities entitled to petition the Constitutional
Court and define the scope of constitutional oversight. Further discussion will cover the

1 54 1 Jinjolava, Z., Constitution and Problems of Georgian Law (Tbilisi, 2002), p. 126.




legal ramifications of the Court’s rulings in terms of safeguarding constitutional rights and
freedoms. This includes examining the extent of the Constitutional Court’s decisions and
the challenges associated with implementing these rulings.

The investigation of these topics within the article will employ various scientific re-
search methods, including historical, logical, analytical, and normative approaches. Addi-
tionally, the comparative-legal method will be utilized, with a particular focus on German
law, to offer a broader perspective on the issues at hand.

1. The Nature and Functions of the Constitutional Control Institute

In a state oriented towards democracy, the Constitution stands as the supreme legal
authority, acting as both a legal guarantor for the democratic evolution of society and a
mechanism for the protection of human freedom and social justice. Hence, given its pivotal
role and objective, safeguarding the Constitution itself demands special focus.'

In a lawful state, governance is conducted through the rule of law, which comprises a
system of norms organized hierarchically. At this hierarchy’s apex lies the Constitution,
the country’s supreme law, mandating that all other normative acts align with the Consti-
tution’s requirements and principles.? Consequently, the crucial task of legally protecting
the Constitution is often achieved via constitutional control.

The preamble to the Constitution of Georgia proclaims the country’s resolute com-
mitment to establishing a legal state. Article 4 (4) of the Constitution of Georgia further
specifies that “State Power is exercised within the framework established by the Consti-
tution and law,” underscoring that the operations of all three government branches in a
legal state must adhere to the Constitution.?

Ensuring adherence to the Constitution is not an automatic process; violations can oc-
cur both intentionally and through errors made during legal evaluations. To mitigate such
undesired outcomes, constitutional control was established, representing a key mechanism
for the legal protection of the Constitution.*

In contemporary scholarship, constitutional control is recognized as a distinct preroga-
tive of qualified state bodies. Through this authority, these entities affirm the Constitution’s
supremacy within the hierarchy of normative acts.” Additionally, constitutional control
encompasses the defense of a broad spectrum of human rights, fostering political stability,
social order, and economic growth.°

Today, constitutional control is regarded as a fundamental hallmark of democracy and
legal governance globally. However, the institution varies across different nations, often
exhibiting unique characteristics that influence its structure and operational dynamics.’

For instance, the primary function of the Constitutional Control Institute in Germany
is to oversee and safeguard the Federal Constitution and the constitutions of the individual
federal states against infringements by any state bodies.?

In Georgia, according to its legislation, the practice of constitutional control manifests

1 Kochlamazishvili, B., Legal Defense of the Constitution (Tbilisi, 2009), p. 1.

2 Izoria, L., Modern State Modern Administration (Tbilisi: Siesta, 2009), p. 190.

3 Ibid.

4 Kakhiani, G., “Some Theoretical Aspects of Constitutional Control,” People and Constitution, no. 4 (2005): p. 39.

5 Getsadze, G., “Forms and Types of Constitutional Control,” Man and Constitution, no. 1 (1998): p. 24.

6 Brinks, D. M, Blass, A, Rethinking Judicial Empowerment: the New Foundations of Constitutional Justice, Interna-
tional Journal of Constitutional Law, 15(2), 2017, S.298.

7 Deisadze, “Origin of Constitutional Control and Its Implementing Body,” Justice and Law, no. 4 (23), 2009, p. 90.

8 Khubua, G., Traut, I., Constitutional Justice in Germany (Tbilisi: GZT, 2001), p. 15.
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through the examination of the constitutionality of normative acts issued by legislative
and executive authorities. Acts found to be in violation of the Constitution are declared
unconstitutional.’

2. The Scope of Constitutional Control

In German law, the scope of constitutional control encompasses acts of state power,
which include executive, legislative, and judicial actions.? Crucially, these acts must be
issued by German state entities.?

As stipulated in Article 60, paragraph 4, subparagraph “A” of the Constitution of Geor-
gia, the Constitutional Court of Georgia’s scope of constitutional control can include any
normative act concerning the fundamental human rights outlined in the second chapter of
the Constitution of Georgia. Thus, under Georgian legislation, the ambit of constitutional
control is to assess whether legal acts issued by the executive and legislative branches
align with the Constitution. However, the examination of court decisions and administra-
tive-legal acts for constitutional compliance does not fall within the Constitutional Court’s
jurisdiction, in accordance with Georgian law.

When addressing the scope of constitutional control, it’s pertinent to consider the prev-
alent view in legal scholarship that the Constitutional Court should have the jurisdiction
to oversee the constitutionality of decisions rendered by common courts. This perspective
has both numerous proponents and detractors. Nonetheless, it could be deemed logical to
empower the Constitutional Court with the authority to examine the constitutionality of
decisions from common courts, real acts, and administrative-legal actions.

Georgia’s legal framework assigns the Constitutional Court the task of ensuring the
constitutionality of acts issued by all three branches of government. However, there ex-
ists a concern regarding the oversight of the judiciary. Specifically, it is ambiguous why
Georgian law omits the possibility of unconstitutional decisions by general jurisdiction
courts. If the establishment of the constitutional control mechanism aimed to preserve the
constitutional balance among the branches of government, it then seems prudent to extend
constitutional control to encompass the operations of general jurisdiction courts, affirming
the Constitution’s supremacy.* Hence, for the Constitutional Court to effectively fulfill this
role, it should possess the authority to review the constitutionality of judicial decisions.

Under existing legislative frameworks, constitutional petitions from general courts
represent the sole method for the body tasked with constitutional oversight to engage with
common courts. This is because common courts lack the jurisdiction to conduct consti-
tutional review themselves and can only challenge the constitutionality of a normative
act in the Constitutional Court through such petitions. In this context, the general court
participates in a specific form of constitutional scrutiny. Consequently, to foster a unified
interpretation of the Constitution’s supremacy and its provisions, it might be beneficial to
empower the Constitutional Court with the authority to examine the constitutionality of
decisions issued by common courts.’

1 Khmalaadze, V., “The Role of the Constitutional Court and the Prospect of Increasing the Effectiveness of Its Activ-
ities,” Man and Constitution, no. 4 (2000), p. 126.
2 Bonner Kommentar, Zweitbearbeitung, Hamburg, 1967, S. 10.
3 Sachs M, GG Kommentar, 6. Auflage, Miinchen, 2011, S. 496.
4 Chkheidze, G., Kaldani, T., “Constitutional Court of Georgia - Reality and Development Prospects,” People and
Constitution, no. 4 (2000), p. 218.

1 5 6 5 Kochlamazishvili, B., Legal Defense of the Constitution (Tbilisi, 2009), p. 115.




3. The Constitutional Court: A Unique Entity for Constitutional Oversight

The cornerstone of constitutional protection lies in identifying and rectifying norms
that infringe upon it, serving as the most effective form of constitutional oversight. The
mandate of entities tasked with constitutional control is to assess the conformity of various
normative acts with the country’s Basic Law.!

The Constitutional Court stands as a distinct entity designated for constitutional over-
sight. Its primary role is to evaluate the alignment of acts and decisions emanating from
all three branches of State Power—executive, legislative, and judicial—with the Consti-
tution.? Endowed with a specific supervisory capacity,® the Constitutional Court bears the
crucial responsibility of safeguarding the legal integrity of the Constitution and ensuring
its paramountcy.*

In addition to upholding the Constitution’s principle of supremacy, another vital role
of the Constitutional Court involves establishing and maintaining the principle of mutual
restraint and balance among the branches of government. It is the Constitutional Court
that acts as the custodian of equilibrium between these branches.” Thus, empowering the
Constitutional Court with oversight capabilities is essential for monitoring the actions
and decisions of all three government bodies.® For the Constitutional Court to effectively
fulfill its role in constitutional oversight, robust guarantees of independence for the entity
administering constitutional justice are indispensable.’

In Germany, the Federal Constitutional Court is entrusted with the authority to per-
form constitutional control, a special status attributed to its role as the principal defender
of the Constitution’s integrity.?

In Georgia, the Constitutional Court is vested with the responsibility of exercising
constitutional control. Its fundamental duties include safeguarding the Constitution’s
supremacy, ensuring the implementation of the principle of separation of powers, and
protecting the constitutional rights and freedoms of citizens.’

The Constitutional Court stands as the guardian of fundamental rights, primarily
because its core function, as previously highlighted, involves the protection of human
rights and freedoms. This protection is facilitated through the adjudication of individual
constitutional claims.°

By submitting an individual constitutional claim to the Constitutional Court, indi-
viduals are afforded the chance to advocate for their rights. Consequently, an individual
constitutional claim represents a crucial legal instrument through which bearers of con-
stitutional rights can engage constitutional control mechanisms to safeguard their rights
and ascertain that the actions of the state remain within constitutional confines.

1 Kakhiani, G., Constitutional Control in Georgia: Analysis of Theory and Legislation (Tbilisi: Meridian, 2011), p. 31.
2 Schlaich/Korioth, Das Bundesverfassungsgericht — Stellung, Verfahren, Entscheidungen, 6. Auflage, Miinchen, 2004,
S. 6.

3 Sager, L. G, Constitutional justice, New York University Journal of Legislation and Public Policy, 6(1), 11-20, 2002,
S. 15.

4 Starck C, Der demokratische Verfassungsstaat, Tiibingen: Mohr Siebeck, 1995, S. 33. Starck C, Der demokratische
Verfassungsstaat, Tiibingen: Mohr Siebeck, 1995, S. 33.

5 Sicker H, Das Bundeseverfassungsgericht, 5. Auflage, Miinchen:C.H. Beck, S. 1998,18.

6 Wember V,Verfassungsmischung und Verfassungsmitte, 1. Auflage, Berlin, 1997, S. 223.

7 Di Gregorio, A, The role of constitutional justice in contemporary democracies, National Law School of
India Review, 34(2), 2022, S. 36.

8 Khubua, G., Traut, I., Constitutional Justice in Germany (Tbilisi: GZT, 2001), p. 15.

9 Kverenchkhiladze, G., “Legal Protection of the Constitution,” Man and the Constitution, no. 3 (2006), p. 41.

10 Degenhart C, Staatsrecht I, Staatsorganisationsrecht, 27. Auflage, Heidelberg, 2011, S. 754.
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4. Practical Importance of Individual Constitutional Claim in terms of Protec-
tion of Human Rights and Freedoms

The individual constitutional claim serves as a crucial mechanism for citizens to safe-
guard the fundamental rights and freedoms enshrined in their nation’s Basic Law or Con-
stitution.' This legal tool grants individuals direct access to constitutional justice, allowing
them to seek redress for infringements of their rights.?

Under Article 60, paragraph 4, subparagraph “A” of the Constitution of Georgia, the
Constitutional Court is empowered to review the constitutionality of normative acts in
light of the basic human rights outlined in the Constitution’s second chapter, based on
submissions by individuals, legal entities, or the public defender. This provision ensures
that the Constitutional Court can address and adjudicate on matters concerning the con-
stitutionality of laws and regulations that impact the fundamental rights recognized in
Chapter II of the Constitution of Georgia.

Additionally, this regulatory framework is mirrored in subparagraph “E” of the first
paragraph of Article 19 of Georgia’s law on the Constitutional Court. This clause autho-
rizes the Constitutional Court to assess and rule on the constitutionality of normative
acts concerning the rights and freedoms specified in Chapter II of the Constitution. This
legal structure underscores the significance of the individual constitutional claim in the
broader context of human rights protection, providing a formal avenue for individuals
to challenge laws and actions that may contravene the constitutional guarantees of their
rights and freedoms.

The provision in subparagraph “E” of the first paragraph of Article 19 of the law of
Georgia on the Constitutional Court underscores the Constitutional Court’s authority to
evaluate and determine the constitutionality of normative acts related to the matters out-
lined in Chapter II of the Constitution of Georgia. This regulatory framework provides a
crucial avenue for the protection and enforcement of human rights and freedoms within
the country, enabling the Constitutional Court to act decisively in cases where normative
acts may infringe upon the constitutionally enshrined rights.

Internationally, the concept of an individual constitutional claim as a means for pro-
tecting human rights and freedoms finds parallels in the legislation of other democracies,
illustrating a common legal mechanism aimed at safeguarding fundamental rights. For
instance, under Article 93, part I, subparagraph 4 of the German Basic Law and Article 90
of the law “on the Federal Constitutional Court,” an individual has the right to file a consti-
tutional complaint with the Federal Constitutional Court if they believe their fundamental
rights have been violated. This process ensures that individuals have recourse to a higher
judicial authority to challenge laws or actions that infringe upon their constitutionally
protected rights.?

Similarly, Austrian legislation provides for the right of all individuals to challenge sub-
ordinate normative acts through individual submissions or complaints. This mechanism
empowers citizens to seek judicial review of government actions or legal provisions that
may adversely affect their rights, ensuring that the principles of justice and constitutional
supremacy are upheld.*

1 Maunz T, Dirig G, GG Kommentar, Bd. III, Minchen, 2012, S. 65.

2 Durr, S, Comparative Overview of European Systems of Constitutional justice, Vienna Journal on International
Constitutional Law, 5(2), 2011, S. 167.

3 Biichting/Heussen,Bekisches, Rechtsanwalts-Handbuch, 9. Auflage, Miinchen: C.H. Beck, 2007, S. 42-55.

4 Sharashidze, M., “Peculiarities of the Activities of the Constitutional Court of Austria in the Field of Exercising the
1 5 8 Competence of Norm Control,” Human and Constitution, no. 3 (2006), p. 15.




The purpose of an individual constitutional claim is to nullify acts deemed incompat-
ible with the Constitution and to restore violated rights.! Additionally, it serves to define
constitutional norms, further develop them, and establish uniform practices.?

4.1. The Entity Entitled to Submit an Individual Constitutional Claim

In accordance with Article 60(4), subparagraph “a” of the Constitution of Georgia, the
subjects authorized to file an individual constitutional claim are a natural person, a legal
person, or a public defender. The establishment of this specific provision was motivated
by the rationale developed in the Constitutional Court’s decision of June 2010, N°1/466, in
the case “Public Defender of Georgia v. Parliament of Georgia,” where the entry of Article
39, subparagraph “a” of the Organic Law of Georgia on the Constitutional Court of Georgia
was declared unconstitutional for excluding entities not registered in Georgia.’

In light of the aforementioned decision, revisions were made to Georgia’s legislation,
expanding the scope of individuals entitled to appeal to the Constitutional Court. Ac-
cording to the current iteration, any natural person (including Georgian citizens, foreign
nationals, and stateless persons) and legal entities possess the right to lodge an appeal.

As previously noted, Article 34 of the Constitution of Georgia recognizes legal enti-
ties as subjects of fundamental rights alongside natural persons. However, it’s essential to
highlight an exception regarding legal entities under public law, which typically do not
feature as subjects of fundamental rights. Nonetheless, it’s crucial to acknowledge that
constitutional rights may extend to legal entities under public law if these rights fall within
the scope of their legal mandate.*

German legislation also specifies the entity authorized to file an individual constitu-
tional claim. Article 90 of the federal law “on the Constitutional Court” stipulates that
everyone, including both natural and legal persons, retains the right to appeal to the Con-
stitutional Court. Thus, the term “everyone™ encompasses individuals and legal entities
alike for the purposes of this provision.

It’s worth noting that German legislation makes a distinction between citizens of the
state and stateless individuals. Consequently, a stateless person can only bring a claim to
the Constitutional Court regarding rights applicable to them as a subject of those rights.®

Regarding legal entities, Article 19(3) of the German Basic Law specifies that legal
entities can only possess rights that, by their nature, can be extended to legal entities.”

Legal entities under Public Law generally do not have the right to appeal to the Con-
stitutional Court under German legislation. However, there are exceptions, particularly
for entities such as universities, churches, religious associations, and broadcasters. Each
of these entities retains the right to appeal to the Constitutional Court in instances where
their rights and freedoms, as outlined by the Constitution, are violated.?

1 Detterbeck S, Streitgegenstand und Entscheidungswirkungen im Offentlichen Recht, Tiibingen, 1995,

S.512.

2 Alleweldt R, Bundesverfassungsgericht und Fachgerichtbarkeitsbarkeit, Tiibingen: Mohr Siebek, 2006, S. 232.

3

4 Frenz, Handbuch Europarecht, Heidelberg: Springer, 2009, S. 92.

5 Umbach D, Clemens T, Dollinger F-W, BVerfGG Kommentar, 2. Auflage, Heidelberg, 2005, S. 17.

6 Robbers G, Verfassungsprozessuale Probleme in der 6ffentlich-rechtlichen Arbeit, Bd. 133, 2. Auflage,
Munchen, 2005, S. 9.

7 Klein E, Grundrechtliche Schutzpflicht des Staates, Mainz,1989, S. 948.

8 Umbach D, Clemens T, Dollinger F-W, BVerfGG Kommentar, 2. Auflage, Heidelberg, 2005, S. 41-44. 1 5 9




4.2. Eligibility Criteria for an Individual Constitutional Claim

Under Article 39, subparagraph “A” of the Organic Law on the Constitutional Court
of Georgia, citizens of Georgia, as well as other natural persons and legal entities, possess
the right to approach the Constitutional Court if they believe their rights and freedoms,
as recognized by the second chapter of the Constitution of Georgia, have been or may be
violated. This provision indicates that individuals can lodge a claim with the Constitutional
Court solely to protect their rights in cases where a violation has occurred or there is a
foreseeable risk of such violation.

Georgian legislation delineates specific criteria that must be met for a constitutional
claim to be considered valid for review by the Constitutional Court. These requirements
include submission by an authorized entity, the claim’s object being a normative act, the
claim having a valid basis, and being substantiated.

Article 31' of the Organic Law of Georgia “on the Constitutional Court” delineates the
formal requirements essential for the acceptance of a constitutional claim for substantive
consideration. Similarly, Article 31° of the same law outlines the criteria for rejecting a
constitutional claim.

These provisions underscore the importance of strict adherence to legislative require-
ments for individuals to effectively utilize the mechanism of the individual constitutional
claim. It is imperative for claimants to meticulously adhere to these legislative prerequisites
to ensure the consideration of their constitutional claim by the Constitutional Court.

5. Legal Consequences of Constitutional Court Decisions

The Constitutional Court stands as the singular state institution empowered to invali-
date governmental decisions contrary to the principles of democracy and the rule of law.
Consequently, the decisions rendered by the Constitutional Court carry significant weight,
akin to that of the Constitution itself. These decisions play a crucial role in safeguarding
the Constitution from unconstitutional legislation by deeming such laws or parts thereof
unconstitutional.!

As per Article 60(5) of the Constitution of Georgia, “the decision of the Constitu-
tional Court is final. An act or part of it deemed unconstitutional loses its legal validity
from the moment the relevant decision is published by the Constitutional Court, unless
the decision specifies another, later time limit for the act or part thereof to lose its legal
validity.” This implies that the legal ramifications of Constitutional Court decisions
extend across the entire territory of Georgia, and compliance with these decisions is
mandatory.?

In essence, the decisions of the Constitutional Court carry an irrefutable legal force
and cannot be circumvented. They represent the ultimate authority in matters concerning
the interpretation and application of constitutional principles within the legal framework
of Georgia.?

According to the established practice of the Constitutional Court of Georgia, the
Court is exclusively authorized to nullify the contested norm in its entirety and/or any

1 Nakashidze, M., “Problems of Enforcement of the Decision of the Constitutional Court of Georgia,” Justice, no. 1

(2009), p. 136.

2 Benidze, O., “Enforcement of Decisions of the Constitutional Court of Georgia,” Human and Constitution, no. 2

(1997), p. 16.

3 Zoidze, B., “Terms of Enforcement of the Constitutional Court’s Decision (General Review and Current Situation in
1 6 0 Georgia),” Man and Constitution, no. 4 (2004), p. 62.




part of its normative content; however, it cannot establish new regulations, broaden the
scope of the contested norm, and so forth. Thus, the Constitutional Court’s decision is
limited to recognizing any aspect of the contested norm as unconstitutional and subse-
quently nullifying it.!

“The Constitutional Court possesses solely the authority to annul unconstitutional pro-
visions, thereby eliminating legal backing for rules that infringe upon human rights and
freedoms. The Court’s jurisdiction does not extend to instituting alternative constitutional
regulations in place of invalidated legal norms.”

The aforementioned legal consequences of Constitutional Court decisions also apply
when an individual constitutional claim is upheld. However, it’s crucial to note that the
recognition of a law or other normative acts as unconstitutional does not automatically
invalidate previously issued judgments and decisions by the courts based on those acts.?

Article 20 of the Organic Law of Georgia on the Constitutional Court of Georgia speci-
fies that “the recognition of a law or other normative act as unconstitutional does not entail
the annulment of previously issued court judgments and decisions based on this act; it
only leads to the suspension of their execution in accordance with procedural legislation.”
Therefore, it’s evident that Constitutional Court decisions do not have retroactive force.

To effectively uphold the binding principle of Constitutional Court decisions, it is
essential to have efficient mechanisms for enforcing these decisions. Addressing issues
related to the enforcement of Constitutional Court decisions strengthens the supremacy
of the Constitution even further.*

To enhance the effectiveness of constitutional control and to ensure that its legal
consequences are more focused on the protection of human rights and freedoms, thereby
upholding the supremacy of the Constitution, it is advisable to refine and develop Georgia’s
legislation. Specifically, introducing provisions in the legislation to enforce the decisions of
the Constitutional Court would be beneficial. For instance, similar to German legislation,
granting the Constitutional Court the authority to specify the methods of enforcing court
decisions and designate the responsible entity for enforcement would be advantageous in
Georgia.> We believe that such provisions would enhance the effectiveness of enforcing
decisions made by the Constitutional Court, thereby further strengthening the rule of law
and constitutional governance in Georgia.

6. Analysis of the Practice of the Constitutional Court of Georgia

The application of individual constitutional claims to the Constitutional Court of
Georgia showcases a diverse array of practices. Therefore, it is prudent to delve into
several recent decisions of the Constitutional Court within the scope of this article,
as they offer insightful explanations regarding the protection of human rights and
freedoms.

1 Constitutional Court of Georgia, Decision No. 3/6/642 of November 10, 2017, in the case “Citizen of Georgia Lali
Lazarashvili v. Parliament of Georgia,” II-22.

2 Constitutional Court of Georgia, Decision No. 3/6/642 of November 10, 2017, in the case “Citizen of Georgia Lali
Lazarashvili v. Parliament of Georgia,” II-22.

3 Benidze, O., “Enforcement of Decisions of the Constitutional Court of Georgia,” Human and Constitution, no. 2
(1997), p. 17.

4 Demetrashvili, A., “Guarantees of Protection of Constitutional Rights of the Constitutional Court,” Man and Con-
stitution, no. 4 (2000), p. 206.

5 Gabunia, E., “Real’ Control in the Constitutional Justice System of Georgia,” Journal of Constitutional Law, no. 3
(2019), p. 61.
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Of particular interest is the case involving the Public Defender of Georgia versus the
Parliament of Georgia.' In this dispute, the Constitutional Court deemed the normative
content of the first paragraph of Article 21 of the Constitution of Georgia and Article 8 of
the Georgian law “on assemblies and demonstrations” unconstitutional. These provisions
mandated that the executive body of the municipality be notified no later than five days
before an assembly or demonstration takes place.

Regarding this case, the court highlighted that the first paragraph of Article 21 of the
Constitution of Georgia establishes constitutional guarantees for the exercise of the fun-
damental right to freedom of assembly, enabling peaceful and public gatherings of people.
As per this provision, all individuals, except those belonging to the Defense Forces or the
entity responsible for safeguarding state or public security, have the right to assemble
publicly and peacefully, without the need for prior authorization or being armed. Conse-
quently, the Constitution ensures that individuals have the opportunity to publicly express
their sentiments and opinions.>

In relation to the aforementioned case, the Constitutional Court of Georgia acknowl-
edged the significance of the public’s legitimate goals outlined in the disputed norm. It
deliberated on the necessity of the regulation prescribed by the contested norm. How-
ever, the Court concluded that the established restriction compromised the fair balance
between limited and protected interests, thus failing to ensure the effective enjoyment of
the fundamental right.

Furthermore, a violation of the right to access public information, as stipulated in
Article 18 of the Constitution of Georgia, was determined by the Constitutional Court
of Georgia on April 27, 2018, in case N°1/3/1243, involving “citizen of Georgia Giorgi
Kraveishvili against the Parliament of Georgia.”

In the mentioned case, the Constitutional Court’s delineation regarding the consti-
tutional grounds for the right to access public information is noteworthy. The Court’s
definition includes:

e Information held by the Science Foundation, being funded from the state budget
and established to fulfill state tasks, is deemed as official records.?

e The identity of an independent expert constitutes public information and should
be accessible to interested parties.*

o Concealing an expert’s identity is regarded as a restriction on access to public in-
formation.®

o Expert assessments play a pivotal role in fostering public confidence in adminis-
trative decision-making processes and ensuring transparency in competitions involving
participants. Consequently, restricting access to information about the expert’s identity
for competition participants violates their legitimate interests.®

Based on these points, the Constitutional Court deemed the contested norm unconsti-
tutional, stating that it unjustly curtails the right to access information safeguarded in the
public institution as defined by the Constitution of Georgia.

1 Decision of the Constitutional Court of Georgia, No. 3/3/1635 of December 14, 2023, in the case “Public Defender of
Georgia vs. the Parliament of Georgia.”

2 Ibid, II-3.

3 Decision of the Constitutional Court of Georgia, No. 1/3/1243 of April 27, 2018, in the case “Citizen of Georgia Giorgi
Kraveishvili v. Parliament of Georgia.”, II-13.

4 Ibid, II - 14.

5 Ibid, IT - 15.

]_62 6 Ibid, 11— 17.




Conclusion

In conclusion, it can be affirmed that the institution of individual constitutional claims
within the Constitutional Court has functioned effectively. This is evident from the de-
cisions rendered by the Constitutional Court, which have consistently prevented the
existence of unconstitutional normative acts in the country. Thus, it is evident that the
Constitutional Court of Georgia has played an indispensable role in safeguarding consti-
tutional rights and freedoms.

However, it is worth noting that to enhance the effectiveness of constitutional control,
it would be beneficial for the Constitutional Court’s jurisdiction to extend to the examina-
tion of the constitutionality of decisions made by judicial bodies. Specifically, granting the
Constitutional Court the authority to review decisions rendered by lower courts would
be advantageous.

Furthermore, it is advisable to enhance and refine Georgia’s legislation concerning the
enforcement of decisions issued by the Constitutional Court. Specifically, there is a need
to introduce provisions in the legislation that guarantee the execution of Constitutional
Court decisions. This step would contribute to a greater emphasis on the protection of
human rights and freedoms within the constitutional control mechanism, consequently
reinforcing the supremacy of the Constitution.
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COUNTERCLAIM - PROCEDURAL MECHANISM
FOR DEFENSE AGAINST A SUIT

Abstract

In line with Article 31 of the Constitution of Georgia, every individual is entitled to
seek judicial intervention for the safeguarding of their rights and freedoms, to address
violations of civil rights, or to forestall potential infringements. Georgia is in the process
of aligning its laws with European standards, an endeavor that reveals certain legal gaps
necessitating timely rectification. It is essential for an individual’s right to legal recourse to
be fully upheld by the courts, not only in the act of petitioning the court but also through
the issuance of equitable and well-founded judgments.

Keywords: counterclaim, suit.

Introduction

According to Article 31 of the Constitution of Georgia, every individual possesses
the right to contest for the protection of their rights in court. This provision ensures the
constitutional guarantee of a just and prompt review of cases.! As stipulated by Article 6
of the Convention for the Protection of Human Rights and Fundamental Freedoms, and
Article 14 of the International Covenant on Civil and Political Rights, every person stands
equal before the law and judicial bodies.? During the judicial process of right protection,
it is imperative for the court to issue decisions that are both equitable and substantiated.
In developed nations, the primacy of rights is a fundamental tenet, and Georgia aligns
with this standard through the objectives set forth in its Civil Procedure Code, which is
dedicated to the protection of these rights.?

The Civil Procedure Code of Georgia establishes a framework that accommodates the
filing of claims, including the initiation of claims, admission of counterclaims, consolidation
of multiple claims, and the dismissal of claims, among other provisions. It underscores the
importance of maintaining standards that uphold the principles of a fair trial and equality
before the law.

A notable aspect of procedural defense within this framework is the option to file a
counterclaim. This allows a defendant, from the moment they receive the claim until the
end of the preliminary preparations for the oral hearing, to present a counterclaim against
the plaintiff. This counterclaim is then reviewed concurrently with the original claim.* It
is a critical mechanism that balances the plaintiff’s right to seek redress for grievances with

1 Constitution of Georgia article 31.
2 Tskitishvili, M., Lawsuit in Civil Process p 1.
3 Kopaleishvili, M., Skhirtladze, N., Kardava, E., & Turava, P. (2008). Manual of Administrative Procedural Law, pp.
36-37.
1 6 4 4 Civil Procedure Code of Georgia article 188, part 1.




the defendant’s right to contest the claims made against them, challenging the evidence
or facts presented by the plaintiff.

1. Counterclaim

The opportunity to file a counterclaim is subject to specific timing constraints. A defen-
dant is permitted to launch a counterclaim following the receipt of the original claim. This
right extends until the conclusion of the preliminary arrangements for the oral hearing.
However, should there exist a justified reason, the defendant may be allowed to submit
the counterclaim even before the hearing phase commences.

Should the defendant neglect to file the counterclaim within the legally designated
timeframe, and if the court does not recognize any valid justification for this delay, the
defendant then retains the option to pursue an independent claim. This alternative route
enables the defendant to still seek judicial review, albeit through a separate process.

Furthermore, if the defendant believes that a joint review of both the original claim and
the counterclaim would expedite the legal proceedings, or if they have any other reason
to prefer their simultaneous consideration, they can request the court to merge these two
cases into one.! This request aims to streamline the process, potentially leading to a more
efficient resolution of the dispute, contingent upon the court’s approval and the specific
circumstances of the case.

A counterclaim functions as a standard claim, involving both parties but reversing their
roles: the original plaintiff becomes the defendant, and the original defendant assumes the
role of the plaintiff. For a counterclaim to be considered valid by the court, it must satisfy the
criteria outlined in the Civil Procedure Code of Georgia, applicable to any ordinary claim.

Pursuant to Article 190 of the Civil Procedure Code of Georgia, if a counterclaim is
lodged and accepted after the initial case’s preliminary preparations are concluded, the
court, either upon the plaintiff’s request or by its own discretion, may decide to defer the
hearing to a later date. This provision ensures that all parties have adequate time to prepare
for the complexities that a counterclaim introduces into the proceedings.

In the context of this legislation, the reference to a postponement request by the “plain-
tiff” specifically pertains to the original plaintiff, who, in the scenario of a counterclaim, is
required to formally respond within a legally specified timeframe. This includes reviewing
and objecting to the counterclaim if necessary and familiarizing themselves with the new
case materials introduced by the counterclaim. This procedural safeguard is designed to
maintain fairness and ensure that both parties are fully informed and prepared to partic-
ipate in the legal process.?

Article 189 of the Civil Procedure Code of Georgia delineates the conditions under
which a counterclaim is accepted by the court. The provisions can be summarized as
follows: A counterclaim must be filed in accordance with the standard procedures estab-
lished for submitting a claim. A judge is mandated to accept a counterclaim if it meets
any of the following criteria: a) The counterclaim is intended to be incorporated with the
original claim. b) Fulfilling the counterclaim would negate the fulfillment of the original
claim, either entirely or partially. c) There exists a substantive connection between the
counterclaim and the original claim, and adjudicating them concurrently would lead to
a swifter and more accurate resolution of the dispute. When both the original claim and
the counterclaim are considered together, the court is obliged to issue a unified verdict,

1 Arkhoshashvili, L. Legal Remedies for Defense Against Lawsuits, pp. 166-167.
2 Arkhoshashvili, L. Legal Remedies for Defense Against Lawsuits, pp. 167-169.
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barring exceptions specified in Article 245(2) of the Civil Procedure Code. This clause is
perceived as a procedural safeguard against litigation, aiming to expedite the legal process.
The essence of this provision is to facilitate the delivery of prompt justice, emphasizing the
importance of a swift and fair dispute resolution.'

The procedural legislation of Georgia upholds the principle of dispositionality, as
articulated in Article 3 of the Code, which permits the plaintiff to withdraw their claim
at any stage of the case’s consideration. This provision underscores the principle that the
parties’ wills are decisive in the progression and resolution of legal proceedings. It reflects
the legal system’s respect for the autonomy of the parties involved in a civil case, granting
them the latitude to resolve disputes as they see fit.?

In this framework, the defendant, selected by the plaintiff for litigation, has the option
to mount a defense through either a counterclaim or a counter-defense. A counterclaim is
typically filed in response to the original claim, suggesting a direct link to the allegations or
demands set forth by the plaintiff. However, should the circumstances warrant, the coun-
terclaim can also stand as an independent claim, separate from the original dispute. This
flexibility in procedural strategy allows the defendant to not only address the immediate
concerns raised by the plaintiff’s claim but also to introduce related or entirely separate
issues for judicial consideration, thereby expanding the scope of the legal proceedings to
ensure a comprehensive adjudication of all relevant matters.?

There is a significant difference between a defense to a claim and a counterclaim. The
defendant typically seeks to refute the factual circumstances or legal justification presented
in the lawsuit. In contrast, a counterclaim implies acknowledgment of the original claim.
In practice, there are instances when the court, without justification, refuses to satisfy a
counterclaim. The Court of Cassation, in several of its judgments, has emphasized that the
court must consider the merits of the counterclaim.*

A counterclaim cannot be initiated in court before the main claim is filed. The authority
to file a counterclaim arises after a copy of the claim has been delivered to the defendant.
The counterclaim represents a defensive measure for the defendant and must adhere to all
criteria outlined in the Civil Procedure Code of Georgia. Upon filing a counterclaim, the
individual is required to pay the state duty. However, the counterclaimant is entitled to
request a waiver from this duty under conditions specified by the law. Additionally, the
counterclaimant has the right to petition the court for a deferral of this duty. It is import-
ant to note that the opportunity to file a counterclaim is not always available at all court
levels.> What constitutes an honorable reason is delineated in Article 215 (3) of the Civil
Procedure Code of Georgia, which specifies: “The inability of a party to submit a petition
or application due to illness, the death of a close relative, or other special objective circum-
stances beyond their control, rendering them unable to participate, shall be considered
an honorable reason. The illness must be verified by a document signed by the head of
the medical institution, explicitly stating the individual’s incapacity to appear in court.”
Should the responding party file the counterclaim within the prescribed timeframe, the
court is tasked with verifying whether the conditions set forth in Article 189 of the Civil
Procedure Code of Georgia are fulfilled.

1 Civil Procedure Code of Georgia article 189.
2 The Decision of the Supreme Court of Georgia No. 1410-1425-2011.
3 Liluashvili, T., & Khrustali, V. (2004). Commentary on the Civil Procedure Code of Georgia, p. 326.
4 1Ibid, pp. 324-325.
5 Arkhoshashvili, Ll. Prosecutorial Remedies for Defense Against Lawsuits, pp. 166-169.
1 6 6 6 Civil Procedure Code of Georgia article 215, part 3.




In practice, it is not uncommon for unscrupulous defendants to file counterclaims that
have no relevance to the original claim, as a strategy to delay proceedings. These defen-
dants often challenge the court’s decision that the counterclaim lacks connection with
the original claim, further prolonging the process and impeding the legitimate plaintiff’s
access to justice. Consequently, I propose that when a counterclaim is unrelated to the
original claim, the involved party should be precluded from appealing the court’s decision.
This approach would not infringe upon the respondent’s rights, given that the respondent
retains the option to pursue an independent claim through the court. The legislation man-
dates the establishment of a specific protocol for evaluating counterclaims, which are to be
filed in the same court as the original claim, underscoring the inherent linkage between
the counterclaim and the original action.!

One of the objectives behind filing a counterclaim is to consolidate the discussion and
resolution of interconnected claims. Throughout the litigation process, situations may
arise where the circumstances are clear concerning one party but remain unresolved for
the other. In such instances, the court has the discretion, upon a party’s request, to issue
a decision that specifically addresses the party for whom the situation is unequivocal,
rather than rendering a collective judgment.? The court is tasked with evaluating both the
original claim and the counterclaim together, aiming to deliver a comprehensive verdict.
However, an exception exists as outlined in Article 245 (2) of the Civil Procedure Code,
which allows for a “partial decision.” This provision enables the court, if requested by an
interested party, to issue a decision even when a counterclaim is present and the matters
concerning one of the claims or counterclaims have been conclusively determined.’

The adjudication of a case may be deferred due to the introduction of a counterclaim.
Article 190 of the Civil Procedure Code of Georgia stipulates: “If a counterclaim is filed and
accepted after the case’s preliminary preparation is complete, the hearing may be deferred
to a later date, either upon the plaintiff’s request or by the court’s initiative. The expenses in-
curred from this postponement shall be borne by the defendant who has belatedly submitted
a counterclaim.” This provision indicates that, following the acceptance of a counterclaim
after initial case preparations, it is incumbent upon the plaintiff to propose a delay in the
hearing, a process I find to be flawed. The regulation should mandatorily specify that the case
will be postponed, eliminating the need for the plaintiff to make such a request. Furthermore,
the imposition of postponement costs on the party filing delayed counterclaims is conten-
tious, particularly when the court has permitted the late submission. In such circumstances,
imposing financial responsibilities for the delay on the defendant seems unjust, as the court’s
acceptance of the late counterclaim implies a waiver of the typical penalties for such delays.

2. Contested Appeal

As outlined in Article 379 of the Civil Procedure Code of Georgia, “the party opposing
the appeal may file a counter-appeal within 10 days following the receipt of the appeal,
irrespective of their decision to forgo filing an appeal themselves. Should the initial appeal
be dismissed or left without consideration, the counter-appeal shall likewise not proceed
to review.”

1 Tskitishvili, M., Lawsuit in Civil Process pp 134-135.

2 Natchkebia, A., Definitions of Civil Legal Norms in the Practice of the Supreme Court of Georgia, Case No. as-1003-
1304-07, February 13, 2008.

3 Civil Procedure Code of Georgia article 245, part 2.

4 Civil Procedure Code of Georgia article 190.

5 Civil Procedure Code of Georgia article 379.
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This provision enables the responding party to challenge aspects of the court’s decision
that were partially in favor of the appellant, aiming to either overturn such decisions or
uphold parts of the ruling that denied the appellant’s requests. Contested appeals can be
categorized into two distinct types: independent contested appeals and dependent con-
tested appeals. An independent counter-appeal is initiated in direct response to the filing
of an original appeal.

Additionally, it is submitted within the legally stipulated timeframe, its monetary value
aligns with the legal pricing criteria for the appeal, and it fulfills the legal requirements
set for appeals. A dependent counter-appeal refers to a submission that is related to the
principal appeal but either does not meet the legal financial valuation or is submitted after
the legal filing deadline. The court is obliged to consider an independent counter-appeal
regardless of whether the original appellant has dismissed their main appeal, retracted it,
or if the main appeal remains unaddressed by the Court of Appeal. Conversely, a depen-
dent counter-appeal will not proceed in the appellate court if, for any reason, the court
dismisses the appellant’s main appeal or ceases the proceedings.!

In its Decision No. 293-550-08, the Supreme Court clarifies that “according to the norms
referenced, entities specified by law are entitled to challenge the judgment of the first in-
stance court by filing an appeal, or, should the opposing party submit an appeal, they may
present a counter-appeal to the court within a timeframe expressly defined by legislation.
There exists a distinct difference between an appeal and a counter-appeal. An appeal is
lodged independently by a party without regard to whether the opposing party has ap-
pealed the decision of the Court of First Instance. Its review is conducted independently
of the legal outcome of the opposing party’s appeal. On the other hand, a counter-appeal
is contingent upon the filing of a primary appeal by the opposing party; in the absence of
such an appeal, a counter-appeal cannot be filed.”

Conclusion

It is imperative for the court to consider the rights of all involved parties. These par-
ties should be afforded the opportunity to defend their rights through various procedural
avenues that align with the principles of a democratic state. Given that violations of party
rights can manifest under various circumstances and in different ways, it is crucial that
parties always have access to a mechanism for seeking justice.

The right to take action encapsulates an individual’s ability to initiate a legal claim ei-
ther to rectify a breached right or to forestall a potential violation. The defendant’s right
includes defending against such claims, utilizing both direct defenses and counterclaims.
Claims and counteractions serve as fundamental components in establishing the basis
of evidence. Through these mechanisms, the evidentiary process unfolds, guided by the
principles of party autonomy and adversarial proceedings.

A counterclaim serves as a procedural tool for the defendant to defend against the
plaintiff’s accusations. It allows the defendant to not only present a defense but also to
seek expedited justice from the court, as it enables simultaneous consideration of both the
original claim and the counterclaim.

However, it is not uncommon for courts to reject a counterclaim on the grounds that
there is no substantive connection between the original claim and the counterclaim. Fol-
lowing such a decision, the defendant is entitled to appeal against this ruling within a le-

1 Liluashvili, T. (2005). Civil Procedural Law, pp. 469-472.
1 6 8 2 Decision of the Supreme Court of Georgia No. 293-550-08.




gally prescribed timeframe. Often, the authors of counterclaims pursue appeals as a strategy
to prolong the proceedings. I argue that the court’s decision to reject a counterclaim due
to the lack of a connection between the original and counter claims should not be subject
to appeal. This stance is predicated on the belief that such a limitation does not infringe
upon the rights of the counterclaimant, given that they are legally entitled to initiate a
separate and independent claim in court.

According to Article 190, Part 1 of the Civil Procedure Code of Georgia, the acceptance
of a counterclaim after preliminary case preparation necessitates the postponement of the
case hearing, either upon the plaintiff’s request or by the court’s initiative. I argue that the
legislation should mandatorily stipulate the postponement of the hearing, eliminating the
need for a formal request from the petitioner. Furthermore, Article 190, Part 2 specifies that
the expenses incurred due to the postponement fall upon the defendant who has belatedly
filed a counterclaim. I contend that this legal provision is flawed. When the court permits
the filing of a counterclaim, the defendant should not bear the financial consequences of
the resulting delay in the hearing.

An examination of judicial practices uncovers several deficiencies that necessitate fur-
ther refinement through scientific research and comprehensive analysis. Consequently,
an in-depth review of these practices indicates that they have not been adequately in-
vestigated, adversely impacting the efficiency and fairness of the civil process in Georgia.
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Abstract

Recognition and execution of the foreign court decisions at the same time as global-
ization represents both an opportunity and a challenge for the international legal system.
The article aims to examine the legal framework and practice around the cross-boundary
enforcement of judgments, both through a review of national legislation and practice,
as well as the experience of foreign countries. The article, through doctrinal analysis,
presents the main issues that are essentially important to consider in the process of
recognition and enforcement of foreign court decisions. In addition, the main factors
influencing the recognition and enforcement mechanisms and the effectiveness of
these mechanisms are highlighted. The article presents important differences between
legal systems in relation to notice-execution approaches. The issue is interesting from
the point of view that it is directly related to public policy, which is accompanied by a
number of procedural difficulties. Naturally, effective administration of justice during
cross-boundary court proceedings is essential in order to protect the rights of the parties
involved in a specific case. In relation to this, the above-mentioned institution is an ef-
fective legal mechanism, which in the end effectively helps to harmonize international
legal standards, which is necessary for continuous and rapidly developing international
legal relations.

The issue is also interesting from the point of view of how the legal systems of countries
with different jurisdictions can cooperate so that their sovereignty and public policy are
not roughly treated. The transnational approaches that exist today need constant change
and renewal, since cultural, political or social factors have a constant influence on this
process. Unequal approaches will have a direct proportional negative impact on the rights
of individuals.

A comparative analysis of the legal provisions, judicial approaches and international
treaties regulating this field reveals the challenges and inconsistencies in the current
approaches. Although there is a general tendency to simplify this process, there are sig-
nificant difficulties due to differences in national legal traditions, bilateral requirements,
sovereignty, and public policy.

Keywords: recognition, execution of decisions.



Introduction

In the wake of transnational globalization, international trade and commercial activ-
ities have witnessed a rapid expansion. Concurrently, there has been an upsurge in court
disputes across various states, where the legal mechanisms for resolution have not evolved
as swiftly as the aforementioned processes.! It becomes evident in international disputes
that the choice of applicable law and jurisdiction emerges as a critical issue. This is because
the procedural frameworks for enforcing foreign court decisions vary across jurisdictions.
At this juncture, the significance of international law becomes paramount. Bilateral and
multilateral agreements between states play a crucial role in ensuring the recognition and
enforcement of decisions. The intricacies of contemporary society have woven a fabric of
interdependence among nations, giving rise to what can be termed as a legal landscape.
Within this landscape, the domain of national law extends beyond geographical bound-
aries, necessitating collaborative efforts on a global scale. In this context, states are tasked
with creating legal mechanisms that safeguard the rights of the parties involved. How-
ever, it is essential to identify three potential impacts of foreign decisions. First, a foreign
decision stands as a fact, independent of whether it is recognized or not. Second, once a
foreign decision is recognized, it prevents the same issues from being re-litigated in do-
mestic courts.? However, the scope of this preclusive effect is subject to determination by
the specific legal system involved. Recognition of a foreign decision occurs when a court
in one country or jurisdiction acknowledges and adopts a judicial decision made by the
courts of another, issuing a ruling on terms that are substantially similar. This process pri-
marily involves an evaluation of fundamental principles, during which several challenges
may arise. These challenges include differences between legal systems, cultural disparities,
and divergent interpretations of laws and procedures. At this juncture, it is vital to strike
a balance between the interests of the parties involved, aiming to uphold the integrity of
both legal systems.?

Declaring that a foreign country enforces decisions a priori does not automatically
confer legal force within a country that operates under a specific legal system. The accep-
tance of a foreign judicial act without thorough examination is considered unacceptable.
To address this issue, the Institute of Recognition was established. Under this framework,
a decision made by a foreign court is subjected to the legal system of a specific country.*
Consequently, the validity of a judicial act is bounded by certain limits and frameworks,
as a state should only recognize legal consequences with which it is familiar.

1. The Concept of Recognition and Enforcement of a Foreign Court Decision

The efficacy of a court decision within a specific country is inherently limited to its
own territory. Consequently, a foreign court’s decision gains validity in another country
only upon recognition there, ensuring it does not encroach upon the judicial sovereignty
of that nation. This arrangement does not automatically obligate any country to recognize
and enforce a foreign court decision. Positions on this issue vary considerably. For instance,

1 Model Law on the Recognition and Enforcement of Foreign Judgments, Commonwealth Secretariat, 2018, 1.

2 Ralf Michaels, Max Planck Encyclopedia of Public International Law, Max Planck Institute for Comparative Public
Law and International Law, Heidelberg and Oxford University Press, 2009, 1-2.

3 Professor Fausto Pocar, EXPLANATORY REPORT, Convention on jurisdiction and the recognition and enforce-
ment of judgments in civil and commercial matters, signed in Lugano on 30 October 2007, Official Journal of the
European union, 2009, 1-3.

4 Haas, Ulrich, Die Anerkennung und Vollstreckung ausldndischer und internationaler Schiedsspriiche: Dissertations-
schrift (Schriften zum Prozessrecht), Schriften zum Prozessrecht, 1991, 128-129.
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a segment of German scholars, including Professor R. Gaimer, argue that based on the
principle of “Good Will,” states inherently bear the responsibility for direct recognition
and subsequent enforcement of foreign decisions. It is crucial to highlight that recognizing
a foreign court decision often entails acknowledging certain segments of the ruling rather
than its entirety. The party in favor of whom the decision was made should endeavor to
secure its enforcement in the second country through legal avenues provided by its laws.
This is feasible when the recognizing court has undertaken procedural steps that allow the
decision to be enforced within its territory, subjecting it to the enforcing country’s legal
mandates for compulsory execution. Historically, the acknowledgment of foreign court
decisions during the Middle Ages was contingent upon formal approval, a requirement
outlined by the so-called “Saxon Mirror.”! However, influenced by the burgeoning concept
of state sovereignty, nations began to resist recognizing foreign court decisions, and the
application of international goodwill in private legal relations was curtailed.

By the end of the 20th century, the “principle of reciprocity” played a pivotal role
in shaping discussions on this matter. Essentially, the recognition of a foreign court
decision aims to streamline civil legal proceedings and the operation of judicial bodies.
This is critical for the disputing party, which seeks to conclusively address all contested
issues raised in its claim against the defendant. It is not uncommon for a court decision
to necessitate enforcement across multiple countries. Thus, should any country involved
in the recognition and enforcement process opt out of enforcement, the aggrieved par-
ty is compelled to initiate legal action in that country, inevitably incurring additional
expenses, consuming more time, and utilizing more resources. Therefore, each country
engaged in international affairs has a vested interest in establishing the most accommo-
dating and advantageous conditions for this process. This inclination frequently leads to
the harmonization of foreign and national court decisions.? Regarding the recognition
and enforcement of decisions from foreign countries, each nation independently deter-
mines its stance on enforcement.®> Approaches to decision enforcement are generally
categorized into traditional and simplified procedures, with the choice dependent on the
legal framework of the country. The traditional method is also known as the “exequature
procedure,” which involves granting a special exequature to a foreign court decision.
This method is observed in countries such as France, Germany, and Switzerland. Within
the Georgian legal system, the authority to execute a foreign court decision is vested
exclusively in the Supreme Court of Georgia.*

2. Regulation of Recognition and Enforcement of Foreign Court Decisions
in Georgia

In Georgia, the regulation concerning the recognition and enforcement of foreign
court decisions lacks a precise definition. According to Article 68 of the Georgian Law on
Private International Law, the legislator stipulates that Georgia recognizes foreign court
decisions that have attained legal force. However, a decision will not be recognized if the
case falls under the exclusive jurisdiction of Georgia, if the party involved was not properly
1 Charles Platto, Enforcement of Foreign Judgments Worldwide, Published by Graham & Trotman, London, and the
International Bar Association (1989, viii and 271 incl. Contents and Preface), 1-20.

2 Anerkennung und Vollstreckung auslindischer Entscheidungen, Juracademy.de, available here: https://shorturl.at/
hjyIQ_(last reviewed on February 4, 2024).
3 Peter Gottwald, Internationales Zivilprozessrecht, 1991, 285.

1 7 2 4 Gabisonia Z., Georgian Private International Law, World of Lawyers Publishing House, 2016, 453-468.




notified about the court summons, or if there were other procedural violations, among
other reasons.

The focus of recognition extends beyond merely acknowledging a specific judicial de-
cision as an act of justice. It also encompasses the extension of the legal validity of certain
aspects of that decision within the territory of Georgia. 'Furthermore, it is crucial to high-
light Article 33 of the Constitution of Georgia, which asserts that citizens of other countries
and stateless persons residing in Georgia are entitled to the same rights and obligations as
Georgian citizens, with the exceptions explicitly outlined by the Constitution and the law.
This provision underlines Georgia’s commitment to ensuring that the principles of justice
and fairness apply not only to its citizens but also to those from other jurisdictions, within
the framework established by its legal system.?

In accordance with Article 11.4 of the Civil Procedure Code of Georgia (CPSU), the
common courts of Georgia are vested with the jurisdiction to adjudicate cases that arise
from international agreements or involve foreign enterprises and organizations.® This de-
lineates a broad scope for the application of Georgian judicial authority in matters with an
international dimension. Furthermore, the international competence of Georgian courts is
clarified under Article 8 of the Law of Georgia on Private International Law. This provi-
sion asserts that Georgian courts possess international jurisdiction if the defendant, a legal
entity, is situated within Georgia. Additionally, as per subparagraph “B” of Article 9 of the
same law, Georgian courts are granted international jurisdiction if Georgia is designated
as the place for fulfilling the obligations stipulated by a contract. In an extension of these
principles, Article 18 of the Law on Private International Law enhances the autonomy of
parties in determining jurisdictional competence. According to paragraph 3 of this article,
parties can consent to the jurisdiction of a foreign court if at least one of the parties resides
in a foreign country. Such an agreement must be: A) Formulated in writing or verbally,
with written confirmation; or B) In the context of international trade relations, estab-
lished in a form that aligns with customary international trade practices, which ought to
be understood or should have been known to the parties involved. Articles 8 and 9 of the
law expound on a nuanced approach to international civil procedural law, acknowledging
various bases for international competence.*

In the realm of international law, the differentiation between various forms of ju-
risdiction—such as direct and indirect, international and local, as well as common and
special, optional, and exclusive international competence—is crucial. This framework
allows for the identification of specific jurisdictions like common and special international
competence. In the context of continental European legal systems, common international
competence is primarily associated with the defendant’s place of residence, adhering to
the principle of actor sequitur forum rei, which means “the plaintiff follows the forum of
the defendant.”

The Supreme Court of Georgia plays a pivotal role in this process, as it is tasked with
verifying the decisions of foreign courts solely based on the legal prerequisites for their
recognition or execution. For a foreign court decision to have its legal force extended to
another country, it must be supported by both factual and legal justifications. Factual

1 Liluashvili B., Dissertation Thesis: Recognition and Execution of Foreign Court Decisions in Georgia, Ivane Javakh-
ishvili Thilisi State University, 2009, 56.

2 Article 33, Constitution of Georgia, August 24, 1995, Parliament of the Republic of Georgia.

3 Article 11, Civil Procedure Code of Georgia, November 14, 1997, Parliament of Georgia.

4 Articles 8, 9, 18, 68, Law of Georgia on Private International Law, April 29, 1998, Parliament of Georgia.

5 Decision of the Supreme Court of Georgia, Case No. A-2761-sh-69-2016, July 7, 2017.
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grounds refer to the implications of a foreign court’s decision within the territory of the
country that is considering its recognition. On the other hand, the legal grounds consist
of the norms of private international law that guide the examination and execution of
such decisions. This nuanced approach ensures that the recognition and enforcement
of foreign court decisions are grounded in a balance of international legal standards and
domestic legal principles, facilitating cross-border legal proceedings while respecting the
sovereignty of nations.

The Supreme Court of Georgia’s approach to recognizing and enforcing foreign court
decisions is fundamentally grounded in the protection of the rights and legitimate interests
of the parties involved. This process not only acknowledges the legal outcomes emanating
from such decisions but also seeks to ensure their applicability and enforcement within
Georgian territory. The pivotal aspect of this procedure is the determination of the specific
criteria that the Georgian court employs to assess the recognizability of foreign judgments.
These criteria can vary significantly across jurisdictions and may be influenced by the do-
mestic legislation of Georgia or by international agreements to which Georgia is a party.

Therefore, the Supreme Court of Georgia acknowledges the rights and legitimate in-
terests protected by a foreign court decision by recognizing it, thereby allowing its legal
effects to extend within Georgia. When addressing the issue of recognizing a decision from
a foreign court, it is crucial to understand the criteria applied by the court in the respective
country towards such recognition. These criteria can vary. Moreover, the legislation of
the concerned country or any bilateral international agreement it has entered into may
explicitly outline specific principles for recognition. Additionally, the concept of “principle
of mirror reflection” has gained traction in the international civil process. This principle
dictates that the decision-making court should reflect its country’s rules regarding the
competency of making decisions on a foreign court’s decision.'

In deliberating on the legitimacy of such recognitions, the issue of “de facto” territories
must be considered, as parts of Georgian territory are occupied. This occupation means
Georgia does not have an effective control mechanism over these territories.?

3. General International Review of Foreign Decision Recognition and En-
forcement

Throughout the 19th century, various nations began to establish bilateral treaties
regarding the recognition and enforcement of judicial decisions between them. These
agreements were often tailored to the specific needs and legal environments of the partic-
ipating countries, encompassing reciprocal measures for acknowledging each other’s court
rulings. It’s important to highlight that EU directives, which are binding for member states,
necessitate the incorporation of specific regulations from the directives into domestic law.?

The Brussels Convention of 1963 addressed jurisdiction and the enforcement of deci-
sions in civil and commercial law cases, outlining which country’s courts were competent
in cross-border disputes. This convention set up a legal framework determining the appro-
priate court to consider a case, taking into account factors such as the domicile and place
of business of the parties involved. Focusing mainly on civil and commercial issues, the

1 Decision of the Supreme Court of Georgia on the case No. A-1522-44-2022, November 28, 2022.

2 Akhaladze, M., Recognition and Enforcement of Court Decisions of Foreign States in the Practice of the Supreme

Court of Georgia, Supreme Court of Georgia, 2021, ISBN 978-9941-8-2368-8, 6.

3 Lakerbaya and., Dissertation - Comparative Analysis of Georgian and European Contract Law, Ivane Javakhishvili
174 iisi State University, 2016, 34.




convention explicitly excluded certain domains, such as specific aspects of family law. It
allowed for exceptions where member states could refuse recognition or enforcement on
grounds including public policy concerns or procedural infringements. The overarching
goal of the convention was to bolster legal certainty and facilitate cross-border commerce
and cooperation within the EU. This framework was further elaborated and enhanced by
the 1968 convention, which significantly contributed to defining the legal parameters for
jurisdiction, as well as the recognition and enforcement of decisions, across the European
Union.!

Moreover, the Lugano Convention of 1988, which encompasses not only EU mem-
ber states but also members of the European Free Trade Association (EFTA), mirrors the
principles of the Brussels Convention. Beyond the realms of family law, bankruptcy, and
arbitration, it addresses a wider scope including contracts, torts, and more. Initially estab-
lished in 1988, the Lugano Convention aimed to extend the regulatory framework of the
Brussels Convention to EFTA countries, promoting a unified legal foundation, enhancing
legal certainty, and fostering cross-border commerce and collaboration.?

The most recent iteration, the 2007 Lugano Convention, which took effect in 2010,
represents a significant update and revision.? In 1997, the Council of the European Union
initiated a joint revision of both the Brussels and the 1988 Lugano Conventions, involving
an ad hoc group* tasked with their comprehensive harmonization and amendment. This
effort aimed to address interpretative challenges and ensure the conventions remained
pertinent to cross-border relations. A critical focus was placed on streamlining the en-
forcement of decisions, a priority underscored in Article 65 of the Amsterdam Treaty of 2
October 1997, even though this was not in effect when the revisions commenced.’

Building upon its predecessors, the Lugano Convention of 1988 served as an important
legal framework that extended the principles of the Brussels Convention to the European
Free Trade Association (EFTA) member states, including Switzerland, Norway, Iceland,
and initially Denmark. Its essence was similar to that of the Brussels Convention, covering
a wide range of legal matters beyond family law, bankruptcy, and arbitration to encompass
contracts, torts, and more. The objective behind the creation of the Lugano Convention was
to bring about a unified legislative foundation among the states, thereby enhancing legal
certainty and facilitating cross-border commerce and cooperation. The Lugano Convention
underwent significant revisions and updates, culminating in the 2007 Lugano Convention,
which came into effect in 2010. This updated version marked a departure from the 1988
Lugano Convention by not only including EFTA countries but also expanding its reach to
encompass EU member states. It broadened its scope significantly and aimed to align more
closely with the legal principles established by the EU, thereby promoting a more flexible
and integrated approach to addressing cross-border legal issues.®

Simultaneously, the European Union has been instrumental in progressively harmo-
nizing the rules of International Civil Procedure Law. Through the adoption of various
1 Robert C. Reuland, “The Recognition of Judgments in the European Community: The Twenty-Fifth Anniversary of
the Brussels Convention,” Michigan Journal of International Law, 1993, 560-572.

2 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters, available at: link (last reviewed on February 04, 2024).

3 Csongor Istvan Nagy, “Cross-Border Litigation in Central Europe: EU Private International Law Before National
Courts,” Kluwer Law International, 2022, 0-20.

4 Opinion 1/03 Opinion pursuant to Article 300(6) EC, available at: link (last reviewed on February 04, 2024).

5 Treaty of Amsterdam amending the Treaty on European Union, the Treaty establishing the European Communities

and certain related acts, 2 October 1997, available at: link (last reviewed on February 04, 2024).
6 Enforcement of foreign judgments, available at: link (last reviewed on February 24, 2024).
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directives, the EU has set out comprehensive regulations concerning jurisdiction, the rec-
ognition and enforcement of decisions in civil and commercial law, matters of marriage,
the collection of evidence, the exchange of documents, and International Insolvency.' The
efforts undertaken by both the European Union through its directives and the parties to
conventions like the Lugano Convention are geared towards simplifying the processes of
recognition and enforcement. These efforts include adapting specific measures to suit the
particularities of each case. Given that the approaches and requirements may vary across
domestic, commercial, and other types of international disputes, a thorough understanding
and application of the fundamental principles outlined in these legal instruments are cru-
cial. This tailored approach ensures the effective and nuanced handling of cases, reflecting
the diverse nature of legal disputes in an international context.

4. The Recognition and Execution of Foreign Court Decisions Across Differ-
ent Countries’ Legal Systems

Countries may have treaties, bilateral or multilateral agreements, that regulate the
recognition and enforcement of foreign decisions, with the application of flexible legal
mechanisms aiding in simplifying this process. Nonetheless, challenges abound, often
due to differences in legal systems, cultural disparities, or even political tensions between
countries. A distinct approach is notably apparent in family law disputes, where specialized
procedures may be imposed. This is because each country’s legal system possesses its own
unique characteristics and complexities that influence the recognition and enforcement
of foreign decisions.

In the context of the United States, any decision made by a foreign country or another
U.S. state is treated as a “foreign decision” and cannot be enforced without prior court
action that “recognizes” that decision as an interstate decision. However, based on the
principle of full faith and credit, a decision rendered in any U.S. state or federal court is
afforded the same recognition and legal effect in any other U.S. court. This dual approach
underscores the variances in handling foreign decisions within a single country’s legal
framework, reflecting both the challenges and mechanisms in place to navigate these
complexities.? This approach does not extend to decisions rendered by foreign courts. Re-
garding this, it should be noted that the principle of comity among nations has fostered a
pro-recognition stance within U.S. courts, even in the absence of bilateral or multilateral
treaties.® The District of Columbia, the Northern Mariana Islands, and the U.S. Virgin
Islands have adopted the Uniform Enforcement of Foreign Judgments Act (UEFJA), 13
U.L.A. 261 (1986), which mandates the enforcement of judgments from other states and
territories. This Act essentially establishes a streamlined process for the recognition and
enforcement of judgments made in one state by the courts of another state. The UEFJA
enhances the efficiency and uniformity of this process in recognizing and enforcing foreign
court decisions. The U.S. states that have not adopted the Uniform Enforcement of Foreign
Judgments Act are California and Vermont.

The recognition and enforcement of foreign judgments in France are governed by
both international conventions and domestic regulations. France has ratified numerous
international agreements that facilitate the recognition and enforcement of foreign judg-

1 Kazhashvili G., “Measures for the Provision of Claims in the Practice of the European Court of Justice and the Euro-
pean Court of Human Rights,” Law Journal N1, IV. Javakhishvili Tbilisi State University, 2018, 296-300.
2 Article IV, Constitution of the United States, available at: link (last reviewed on February 04, 2024).

1 7 6 3 Dannis Campbell, “Enforcement of Foreign Judgments,” 1997, 128.




ments. The Brussels I Regulation is a significant convention that governs the recognition
and enforcement of judgments in civil and commercial matters.! The French Code of
Civil Procedure (Code de Procédure Civile) addresses the recognition and enforcement
of foreign judgments. This code specifies the procedures, conditions, and criteria required
for recognizing and enforcing judgments from foreign courts. Specifically, Article 509 of
the code stipulates that a foreign judgment can be recognized and enforced in France if it
fulfills certain conditions, such as adherence to international conventions, the relation-
ship with the country of origin, and compliance with French public policy. Enforcement
can only proceed based on the court’s declaration of enforcement (exequatur), unless an
international agreement stipulates that exequatur is not required. This declaration must be
issued by the Civil Court (Tribunal de Grande Instance) at the location of the individual
against whom the enforcement is sought. An analysis of French judicial practices allows for
the generalization of criteria for the enforcement of a foreign court decision, including the
connection of the case to the foreign judge, the absence of violations of French jurisdiction,
and compatibility with French public policy.?

In Canada, for a foreign court decision to be recognized and enforced, three essential
prerequisites must be met. First, only final decisions from foreign courts will be enforced.
A “final” decision is one that is no longer subject to alteration by the originating court. This
implies the court should lack the authority to modify the decision or reconsider the matter.
It is crucial to understand that there is no automatic right to postpone a request made in a
foreign jurisdiction, nor does the possibility of an appeal affect the decision’s finality and
its enforceability. The considerations for courts in this context include the timeliness of the
request and the potential harm to any party due to the postponement. Second, the foreign
decision must pertain to either property or non-property matters. Lastly, the foreign court
issuing the decision must have had jurisdiction over the subject matter of the dispute. The
competency of the foreign court is determined not by its own regulations but by specific
recognition and enforcement tests applied in Canada.?

Germany, as a member of the European Union, adheres to The Hague Convention on Choice
of Court Agreements of June 30, 2005,* which establishes a framework for the recognition and
enforcement of judgments in cases governed by agreements selecting a court in a contracting
state. This Convention mandates that the recognition and enforcement procedures of the state
where enforcement is sought will apply. However, refusal to recognize and enforce a judgment
can only be based on specifically listed grounds within the Convention. The Convention’s scope
includes Denmark, Mexico, Montenegro, Singapore, and the United Kingdom, post its exit from
the European Union. If EU legislation or international treaties do not apply, or if they allow for
the use of domestic law, German courts default to German domestic law for recognizing and
enforcing foreign judgments. The recognition of foreign judgments is governed by Article 328 of
the Code of Civil Procedure (ZPO), while enforcement is detailed in Articles 722 and 723 of the
ZPO. In Germany, there is no specific limitation period designated for initiating proceedings for
the recognition and enforcement of foreign judgments. Some legal opinions suggest that German
courts could apply the general 30-year limitation period that is applicable to judgments made

1 Delphine Eskenazi, Admitted to The New York and Paris Bars, Partner, Libra Avocats, “The Enforcement of Foreign
Judgments in France,” p. 6, available at: https://shorturl.at/fwz]P (last reviewed on February 04, 2024).

2 Isit There or Exequatur Procedure? CMS Law-Tax-Future, available at: link (last reviewed on February 04, 2024).

3 Craig Lockwood, Adam Hirsh, “Enforcing Foreign Judgments in Canada,” Osler, April 2023, available at: link (last

reviewed February 04, 2024).

4 Convention of 30 June 2005 on Choice of Court Agreements, HCCH, available at: link (last reviewed February 2024 04).

5 Article 328, 722, 723, Zivilprozessordnung, Bundesministerium der Justiz, available at: link (last reviewed February 1 7 7
04, 2024).




by German courts. However, there is limited judicial practice on this matter, indicating that the
application of the 30-year limitation period is not well-established in case law.!

German and EU legislation fundamentally prohibits “révision au fond,” meaning
that courts do not reassess the substantive validity of foreign judgments. This prohibi-
tion extends to the examination of the facts and the application of the law made by the
foreign court. In England, the principle of “action upon judgment” is employed, which
allows for the recognition and enforcement of foreign judgments based on the premise of
a claim. Under this principle, a foreign judgment is treated as a “legal obligation” of the
debtor, necessitating enforcement by the creditor through an “action of debt.” Impor-
tantly, adhering to this principle does not contravene the prohibition against “révision au
fond” because it does not entail a legal and substantive review of the foreign judgment.?
Additionally, it’s important to note that a German court will evaluate the outcome of a
foreign judgment to ascertain whether it contravenes German public policy. Should new
facts and circumstances come to light after a foreign judgment has been issued, these can
be presented to a German court to assess whether recognizing and enforcing the judg-
ment would breach German public policy norms. If a foreign judgment from a non-EU
country is subject to domestic law enforcement, specifically through the Recognition
and Enforcement Act (AVAG), which is primarily an ex parte procedure,’ enforcement
is generally restricted to provisional measures until the conclusion of the debtor’s term.
Upon application, courts may prolong this enforcement limitation to the subsequent
appeal stage, if applicable.* When it comes to the recognition and enforcement of foreign
court decisions, court costs and the expenses of the parties, including attorney’s fees, can
indeed be recovered from the debtor. However, the compensation for attorney’s fees is
constrained to the statutory fees as outlined in the German Act on the Remuneration
of Lawyers. It is important to underline that the fee determined by this legislation is
based on the value of the dispute, and it may be substantially lower than the actual cost
of legal services rendered.

Broadly speaking, once a court has rendered a decision in favor of an individual, that de-
cision is automatically acknowledged across all EU member states. The refusal to recognize
and enforce such decisions is reserved for exceptional circumstances only. This principle
underscores the commitment within the EU to ensure the free movement of judgments,
reinforcing legal certainty and mutual trust among its member states.

5. Analysis of Judicial Practice

In analyzing judicial practice, it’s important to examine a specific case that was brought
before the Supreme Court of Georgia on November 21, 2022. The case involved a rep-

1 Germany: Enforcement of Judgments in Civil and Commercial Matters, Legal 500, available at: link (last reviewed
February 04, 2024).

2 STEPHEN MOI and others, “ENGLISH HIGH COURT ENFORCES FOREIGN JUDGMENT THAT is UNENFORCE-
ABLE in the JURISDICTION of ORIGIN,” Mayer/Brown, 20 DECEMBER 2023, available at: link (last reviewed on
February 04, 2024).

3 Execution judiciaire en Europe, E-note 1 — the prerequisites for execution, the basic general requirements for en-
forcement, available at: link (last reviewed on February 04, 2024).

4 Oliver Browne and others, “Enforcement of foreign judgments 2022,” Latham & Watkins LLP, Foreign Judgments
2022, Lexology, 39-46, available at: link (last reviewed on February 04, 2024).

5 Act on the Remuneration of Lawyers (Rechtsanwaltsvergiitungsgesetz — RVG) is available at: link (last reviewed on

]_ 7 8 February 04, 2024).




resentative of the children’s father who alleged that on October 28, 2022, in Tbilisi, the
defendant forcibly took the children from their school. Subsequent to this event, the chil-
dren, under duress, provided testimonies that led to the pre-trial detention of their father.
The father’s representative argued that despite the Supreme Court’s ruling, neither the
prosecutor’s office nor the internal affairs bodies took appropriate action, resulting in the
children remaining in the custody of their mother. The mother’s abusive behavior towards
the children was not only substantiated by several court decisions but also by publicly
available footage showcasing her aggressive behavior. Furthermore, it was highlighted that
multiple governmental agencies, including the Ministry of Internal Affairs and the LEPL
State Care, Protection of Victims of Trafficking, and Victim Assistance Agency, had been
petitioned numerous times to safeguard the children from their abusive mother. This case
underscores the challenges and complexities involved in child custody disputes, especially
when allegations of abuse are involved. It also raises questions about the effectiveness of
law enforcement and child protection agencies in responding to court orders and protecting
vulnerable children from harm.

The applicant’s representative appealed to the Supreme Court for the issuance of a writ
of execution, which would mandate the guardianship authority and other relevant entities
to implement the court’s decision that had restricted the parental rights of the children’s
mother. This request underscored the need for concrete actions to ensure the court’s ruling
was effectively enforced, particularly concerning the limited parental rights. Additional-
ly, the representative sought clarification from the court regarding the criteria it would
use to determine the extent of the restriction of parental rights. This request was aimed
at understanding the specific considerations and conditions under which parental rights
could be limited, providing a clearer framework for all parties involved. The involvement
of the agency for state care, protection of victims of trafficking, and assistance to victims
was highlighted, particularly their request for a writ of execution and further explanation
on the restrictions of parental rights. The agency’s stance was notable, especially given
the circumstances where the children’s whereabouts were kept secret. This situation was
complicated by the fact that the mother, who was in custody of the children, had her pa-
rental rights limited under Article 74 of the Family Code of the Russian Federation. The
limitation of her rights raised significant concerns about her legal ability to retain custody
of the children.

The case holds significance due to its focus on minors and their best interests, alongside
the principle of révision au fond, as discussed in the context of US law, with pertinent ex-
planations provided. Specifically, the Court of Cassation acknowledged the foreign court’s
decision that limited the parental rights of the children’s mother. However, the decision
also makes clear that the Georgian court’s recognition of a legally binding decision from a
foreign country does not entail a reevaluation of the case’s core circumstances, the estab-
lishment of facts, or a reexamination. Moreover, the action of defining a foreign court’s
decision and issuing an additional ruling contradicts the principle known as the prohibition
of révision au fond. This principle, previously discussed, bars any substantive reevaluation
of a decision rendered by a foreign court. Consequently, considering the legal norms men-
tioned above and the arguments presented by the children’s father’s representative, the
Court of Cassation determined that the legal prerequisites for issuing a writ of execution
were not met. The ruling by the Cassation did not include any enforceable judgment. It
recognized within Georgian jurisdiction the portion of the foreign court’s decision re-
quested by the children’s father. The Court of Cassation found that the operative part of
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the Supreme Court of Georgia’s ruling from July 6, 2022, lacked an enforceable element;
thus, the request for a writ of execution was denied.!

In a distinct case, the Chamber of Civil, Entrepreneurial, and Bankruptcy Cases of the
Supreme Court of Georgia reviewed the matter without an oral hearing. The case involved
the petition by B. German for the recognition within Georgian territory of the verdict
rendered on January 30, 2002, by the St. Court of First Instance regarding his divorce from
citizen M. O. According to the documents dated September 29, 2003, it was established that
B.E. and M.O. were married in Georgia in 1996. They welcomed a son, E., on September 6,
1999. By January 15, 2001, the marital relationship between B.E. and M.O. had effectively
ended, with the couple living separately for over a year. Following this period, B.E. filed
for divorce at the St. H. Court of First Instance in Germany, a motion that M.O. supported.

In 2002, the court issued a judgment on January 30, terminating the marriage between
the parties and assigning custody of their child to E. B. by mutual agreement. This judgment
became legally effective on March 20, 2002. Subsequently, E. B. petitioned the Supreme
Court of Georgia for recognition within Georgia of the January 30 verdict rendered by
the German Court of First Instance. The chamber ruled in favor of the petition, basing its
decision on Articles 68-69 of Georgia’s “Law on Private International Law,” Article 284 of
the Criminal Code regarding “Legal Assistance and Legal Relations in Civil, Family, and
Criminal Cases,” and the 1993 Minsk Convention.

This case is noteworthy as it falls within the realm of family legal disputes and pertains
solely to the recognition of foreign judgments rather than their enforcement. Conse-
quently, certain acts, by virtue of their nature, do not require enforcement. The court’s
acknowledgment effectively confirmed the legal fact that the marriage in question had
been dissolved and no longer exists. However, the case is particularly intriguing because the
Court of Cassation, in its deliberations, referred to the Minsk Convention, despite Germany
not being a signatory to this convention, raising several questions regarding this reference.?

Conclusion

The recognition and enforcement of foreign court decisions are foundational to foster-
ing international cooperation, enhancing legal security, and safeguarding justice across bor-
ders. These actions represent globally interconnected transactions, constantly influenced
by cross-border factors. To a certain extent, the acknowledgment and implementation of
a foreign decision bolster confidence in international cooperation among states. Addition-
ally, it naturally assures individuals that their rights and obligations will be safeguarded
beyond domestic frontiers. Beyond these points, this process is pivotal in driving economic
growth and cross-border investments, as it allows parties to participate in global commerce
with the expectation that contractual obligations will be honored, thereby contributing to
the economic development of nations. Indeed, the acknowledgment and enforcement of
foreign court decisions underscore the collective commitment of countries to uphold the
rule of law and show mutual respect for diverse legal systems.

At the same time, given the dynamic nature of legal development, the mechanisms for
the recognition and enforcement of foreign decisions consistently require refinement to
foster a global environment conducive to justice. Alongside the significance of this mat-
ter, the sovereignty of states—representing the independent authority and autonomy of a

1 Decision of the Supreme Court of Georgia on the case No. a-1522-44-2022, November 28, 2022.
1 8 0 2 Decision of the Supreme Court of Georgia on the case No. N-1226-71-03, September 29, 2003.




nation within its territorial borders—must be both acknowledged and deemed essential.
This aspect inevitably introduces complexities into the process of recognizing and enforc-
ing decisions, stemming from divergent interpretations of legal systems, cultural norms,
and public policy. States retain the sovereign right to reject the enforcement of a foreign
decision if it contravenes their public policy. International treaties and conventions seek
to alleviate these challenges by establishing a framework for mutual recognition and en-
forcement. Thus, these agreements aim to enhance harmonization and cooperation among
states while upholding their sovereignty. Moreover, the influence of diplomatic relations
and bilateral or multilateral agreements plays a crucial role in shaping the practical ap-
plication of sovereignty in the context of recognition and enforcement. At its core, state
sovereignty serves as a key determinant in establishing a system for the recognition and
enforcement of foreign decisions. It embodies the power and discretion of nations in nav-
igating the intricacies of international law, with their autonomy being counterbalanced
by their engagement in the global legal community.

Notable disparities in legal principles, especially between the civil law and common
law systems, can pose obstacles to the enforcement of foreign judgments. Even when a
foreign decision gains recognition, the process for its enforcement may become complex,
being heavily influenced by domestic laws and procedural norms.

181




Zaza Mchedlishvili
Barrister, PhD Student at
Grigol Robakidze University

THE ROLE AND SIGNIFICANCE OF FUNDAMENTAL PRINCIPLES IN THE CIV-
IL PROCEDURAL LAW OF GEORGIA: A COMPARATIVE LEGAL ANALYSIS

Abstract

The field of legal science is constantly evolving, driven by ongoing assessments and
enhancements. Within legal doctrine, the principles of disposition, competitiveness, and
party equality stand as cornerstones. These principles underpin the legal framework gov-
erning procedural systems across various types of legal proceedings, including constitu-
tional, civil, administrative, criminal, and arbitration cases. They are crucial in ensuring
the court’s independence and impartiality, with the direct correlation between objectivity,
equality within the state, and the application of these principles. Advancing these princi-
ples through further legislative efforts will solidify their integration within distinct legal
relationships.

This research paper aims to explore the foundational concepts of competition and equal
rights among parties, particularly focusing on their application in civil proceedings. To
achieve a comprehensive understanding and conclusive insights, it will examine the con-
cept and essence of the principles of competition and equality among parties. This includes
investigating the functional characteristics of these principles within civil proceedings as a
procedural mechanism for addressing the objectives of such proceedings. The court’s role in
upholding these foundational principles is significantly impactful, offering a lens through
which the quality of court operations in civil proceedings can be evaluated. Additionally,
this paper will uncover the methods of consolidating and actualizing the principle of com-
petition and equality within the civil process. The Civil Procedure Code, which has been
meticulously developed to embody the principles of disposition and competition, will be
analyzed for its norms that regulate procedural actions and relations arising from civil case
deliberations in a manner distinct from earlier versions of the Code.

Keywords: fundamental principles, civil procedure.

Introduction

The disintegration of the Soviet legal system and the subsequent shift towards a
free-market economy have significantly influenced the development of private legal re-
lations. This transformation is epitomized by the enactment of civil procedural and sub-
stantive law codes. The civil procedure code is characterized by a thorough incorporation
of the principles of disposability and adversariness, introducing norms that, in contrast to
those of the previous Civil Procedure Code, distinctively govern the procedural dynamics
involved in the adjudication of civil matters.'

1 8 2 1 Liluashvili, T., Khrustali, V. (2007). Commentary on the Code of Civil Procedure, p. 7.




1. Principles Governing the Implementation of Civil Justice According to the
1964 Code of Civil Procedure of the Georgian SSR

The 1964 Code of Civil Procedure was founded upon specific guiding principles, notably
the principles of disposability and adversariness. Although these principles were formally
recognized by the code, their effectiveness was significantly curtailed by the overarching
principle of objective truth. This principle mandated that the court exhaust all legally
prescribed measures to uncover the factual circumstances of the case comprehensively and
objectively, alongside the rights and obligations of the parties involved.!

Principles serve as the foundational framework underpinning the entire legal system,
acting as a legislative guide that influences the preparation and issuance of normative acts.
This underscores the critical importance of all principles of civil procedural law in ensuring
justice, upholding democracy, and maintaining stability in civil matters. In adjudicating
civil cases, courts are guided not merely by the specific statutes of civil procedure but also
by the underlying principles of procedural law. The interpretation of civil procedural law
norms, taking these principles into account, enables courts to grasp the true intent behind
the rules. This approach significantly aids in rendering decisions that are both lawful and
judicious.? Procedural principles are solidified through legal norms, indicating that courts
must adhere to these principles while deliberating and resolving civil cases. Any neglect or
infringement of procedural principles during the examination and resolution of particular
civil cases, or the issuance of a ruling by a judge who was not present at the case hearing,
constitutes a significant breach of civil procedural principles. Such violations are grounds
for the annulment of the court’s decision. This framework ensures that the integrity of the
judicial process is maintained, emphasizing the critical role of procedural principles in the
fair and lawful administration of justice.?

The principle of law embodies an idea that mirrors the public’s vision of an ideal, guid-
ing the manner in which legal regulation ought to be implemented. At the heart of every
legal principle lies a societal value, which demands preservation and protection through
legal mechanisms. The principles of civil law are categorized based on their significance
and function in the administration of justice.

In the realm of civil procedural law, a variety of concepts, definitions, and categories
have been developed over time, forming the theoretical foundation of civil procedural
law. Among these legal categories are the principles of civil procedural law. The term
“principle” originates from Latin, conveying several meanings, including “basis,” “initial,”
“general provision,” “set-aside concept,” and “mainly starting (guiding) provision” of any
theory, doctrine, or science, serving as a guiding idea.

According to Professor Avdyukov, the principles of civil law must be firmly embedded
in specific legal norms or be abstracted from the norms of existing law, ensuring that these
foundational ideas are consistently reinforced and reflected within the legal framework.*

1 Khoperia, N. (1999). The Adversarial Principle in Civil Procedural Law, pp. 18-19.

2 Landsman, S. (1983). A Brief Survey of the Development of the Adversary System, Ohio State Law Journal, Vol. 44,
p- 713.

3 CewmeHos, B.M. (1982). KOHCTUTYLMOHHbIE NPUHLMMNbBI FPaX4aHCKOro CyaonponssoacTea, p. 110.

4 Kurdadze, S., Khunashvili, N. (2015). Civil Procedural Law, pp. 89-91.
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2. The Principle of Dispositionality

The principle of dispositionality in civil proceedings reflects one of the core principles
of civil substantive law: the autonomy of will. This principle encapsulates the freedom
of parties to not only manage their material rights but also their procedural rights. Civil
procedural legislation is fundamentally structured around the principle of dispositionality.’

French administrative law expert Guy Breban highlights the principle of written pro-
ceedings, which dictates that a case should be considered solely based on the circumstances
outlined in the application or claim, and only through the documents and requirements
formally presented in writing. Consequently, under this principle, the court is restricted
from conducting additional investigations or addressing governance issues or concerns of
other parties not explicitly mentioned in the case documentation. This underscores the
principle of dispositionality, emphasizing the controlled scope within which parties can
exercise their rights and the limitations placed on the court’s ability to expand its inquiry
beyond the presented claims.?

3. The Principle of Dispositionality in German Civil Procedural Law

In German civil procedural law, the principle of dispositionality stands as a corner-
stone, mirrored in a plethora of legislative measures. This principle, akin to its counterpart
in Georgian civil procedural law, enjoys an expansive application in Germany, applying
from the initiation of proceedings to the definition of the dispute’s subject matter. The
establishment of legal procedures under German civil procedural law predominantly falls
within the judge’s responsibilities.* The German Code of Civil Procedure, however, imposes
certain limitations on the principle of dispositionality. These constraints are partly rooted
in legislative directives and partly in judicial precedents.*

4. The Principle of Dispositionality in Action

The principle of dispositionality, as outlined in the Civil Procedure Code of Georgia,
is exemplified through the following mechanisms:

A) Agreement of the Parties as a Manifestation of Dispositionality - The agreement
between parties represents a key expression of the principle of dispositionality. Parties
have the right to define the terms of an agreement, which, once ratified by an enforceable
act (ruling), allows them to conclude the dispute through a settlement.®

B) Refusal of the Lawsuit - The ability to reject a claim is an aspect of dispositionality,
granting the plaintiff the dispositional right to withdraw their claim at any stage.® This
right extends to both the entire claim and parts thereof. Importantly, the court is obligated
to inform the plaintiff about the legal ramifications of withdrawing a claim. Furthermore,
the court must ascertain the genuine intent of the party, clarifying their requests and the
legal outcomes they anticipate from exercising their procedural rights.”

Q)

Notice of Claim and the Principle of Dispositionality - Dispositionality, embodying

Kazhashvili, G. (2018). Procedural Provision as a Prerequisite for Enforceable Decision-Making, p. 20.
Ghamichava, A. (2017). Admissibility of Cassation Appeal in the Administrative Process, p. 49.
Hagenloch, U. (2020). Comments on the Code of Civil Procedure Featured Articles, pp. 15-16.

Ibid, p. 20.

Gogishvili, M., Sulkhanishvili, M., Meskhishvili, S. (2010). Relations in the Courtroom.
Supreme Court of Georgia (2012). Ruling on the case No. as-47-45-2012, dated March 2.
Supreme Court of Georgia (2011). Ruling on the case No. as-1368-1206-2010, dated February 24.
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the procedural manifestation of the autonomy of will, grants an individual the right to
independently decide, including through judicial procedures, the specific nature of a dis-
pute and to designate the party accountable for it. Furthermore, it permits the plaintiff the
option to withdraw the claim. It is significant to note that the majority of these rights are
afforded to the plaintiff. Nonetheless, civil procedural law, grounded in the principle of
equality among parties, ensures analogous conditions for the defendant. This includes the
defendant’s right to conclude the dispute through a settlement if an agreement is reached
or to acknowledge the claim, thus highlighting the balanced approach of civil procedural
law in facilitating dispute resolution.

D) Refusal of Lawsuit - Although Article 3 of the Civil Procedure Code of Georgia does
not explicitly name the right to refusal as a separate entitlement, the right to refusal none-
theless constitutes an aspect of the principle of dispositionality. In this process, the plaintiff
opts to discontinue the claim proceedings initiated by them. However, this discontinuation
is provisional, preserving the plaintiff’s right to revisit the claim.? The procedural essence
of an refusal is delineated by the legal outcome it precipitates: following an appeal, the
claim remains active, thereby granting the party the opportunity to reapproach the court
with the same claim at a later time. This is distinctly different from the procedural-legal
institution of claim withdrawal, where subsequent disputes between the same parties over
the same subject and grounds are deemed impermissible.?

5. The Principle of Adversariality in Civil Procedure

The adversarial principle, a concept that traces its origins back to Roman practice, is
encapsulated in the maxim “audiatur et altera pars,” signifying the equality of parties in-
volved in a legal process.* The distinction between adversarial and inquisitorial principles
can be traced back to 12th-century European law. One manifestation of the adversarial
principle is that proceedings could only be initiated through the submission of a claim by
a private individual, in contrast to inquisitorial proceedings which could be initiated by
the judiciary, for example, “ex officio” or through an “inquisitorial process.” The inter-
pretation of these concepts evolved in later medieval Europe, leading to a contemporary
understanding that emphasizes distinct features, particularly in the context of fact-finding
during trials.> These differences have become key determinants in the procedural stages
of establishing facts in court.

6. The Interplay Between Adversarial and Inquisitorial Principles

Until the adoption of the new Civil Procedure Code, the inquisitorial principle pre-
dominantly guided legal proceedings in Georgia. This approach was evident in the 1922,
1932, and 1964 Civil Procedure Codes of Georgia, including the period of the Georgian
SSR, which were all structured around the inquisitorial principle. In contrast stands the
adversarial principle, which fundamentally differs from the inquisitorial approach. With
the establishment of the Democratic Republic of Georgia and the drafting of a Civil Proce-
dure Code for the newly independent state, it was a pivotal decision to base the Georgian
civil process on the principles of civil procedure, ultimately favoring the adversarial system.

1 Supreme Court of Georgia (2015). Ruling on the case No. as-64-58-2015, dated April 8.

2 Supreme Court of Georgia (2018). Ruling on the case No. as431-431-2018, dated June 22.
3 Meskhishvili, K., (2020). Comments on the Code of Civil Procedure Featured Articles.

4 Kola Tafaj, F., Fokshi (2018). “Civil Procedure”, Part 1, Edition 2, p. 32.

5 Glaser, E., Shleifer, A. (2001). Legal Origins. Cambridge, p. 99.
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Georgia’s experience with the procedural codes of the Soviet era highlighted several crit-
ical issues, which were identified by Georgian scholars. These issues include: a) a significant
reduction in the activity and responsibility of the parties involved, who were less concerned
with providing a comprehensive and detailed account of the facts supporting their claims and
defenses. This was primarily because the responsibility for the precise and complete determi-
nation of these facts fell to the court. As a result, parties were not motivated to actively seek
and present evidence, expecting the court to undertake this task; b) the proceedings were
often subject to excessive delays due to the court’s overwhelming burden of having to seek,
request, and examine evidence; c) there was a frequent overturning of decisions by higher
courts because the initial court failed to ascertain the objective truth of the case.!

An interesting perspective comes from the esteemed proceduralist of the 19th and 20th
centuries, Vaskovsky, who noted that “the principle of adversariality could be beneficial
and appropriate only when the disputing parties are equal, and both are equally informed
and capable opponents. In such cases, the court’s role is merely to observe their ‘duel’ si-
lently and to impartially determine the winner. However, if the parties are not equal—for
instance, if one is educated and the other is not, or if one party is represented by a lawyer
while the other must represent themselves without any legal experience or is navigating
the process for the first time—then the adversarial principle can actually contradict the
principles of justice.”

The Federal Constitutional Court of Germany encapsulates the essence of the principle
of equal opportunities as follows: The principle of equal procedural opportunities rep-
resents a cornerstone of the legal state and equality within both the civil process and the
constitution, ensuring that all parties have an equal procedural standing before the judge.
Moreover, it is incumbent upon the judge, in adherence to the constitutional and legal
guarantees of a fair hearing, to afford all parties involved in the process an equal chance
to present all relevant circumstances pertinent to the court’s decision. This includes the
opportunity to independently assert counterclaims against the opponent’s demands within
the bounds of procedural law.

Aligned with this perspective is the judge’s duty to safeguard the equality of the parties
through an objective and just proceeding. This includes maintaining an impartial stance
while processing and evaluating the parties’ statements, applying the law without bias,
and properly exercising other procedural authorities. Consequently, this underscores the
imperative for equality in the procedural status of the parties before the judge, ensuring
that the administration of justice is fair and equitable for all involved.® For a comprehen-
sive and foundational understanding of the adversarial principle, it is crucial to delineate
its interplay and conjunction with the dispositive principle. Established doctrinal views
suggest that participants in private legal relations possess complete autonomy to manage
their personal interests within the boundaries of rights and freedoms granted by legislation.
This autonomy manifests in the civil process through the adversarial principle. Conversely,
the essence of the dispositive principle lies in restricting a judge’s ability to interfere with
the autonomy of the parties in a civil case. This restriction naturally entails a significant
transfer of the burden of proof and responsibility onto the shoulders of the disputing
parties, thereby emphasizing the importance of their active participation in the process.*

1 Liluashvili, T. (1977). Questions of Civil Procedural Law, pp. 104-110.
2 TpeywHukoB, M. (1996). XpecTtomaTusi No rpaxkgaHckomy npoteccy, pp. 71-72.
3 Beschluss vom (2018). 1 BvR 1783/17-NJW 2018, 3631, dated September 30.
1 8 6 4 Schneider (1888). Uber richterliche Ermittlung und Feststellung des Sachverhalts im Civilprozess, p. 18.




7. An exceptional Case as Stipulated by Legislation Deviating from the Ad-
versarial Principle

In Georgian civil procedural law, the institution of family affairs is governed distinc-
tively, characterized by unique forms of legal protection. Family-related disputes are par-
ticularly sensitive in nature. In resolving these disputes, judges exercise significant caution
to reach objective, accurate, and fair decisions. The welfare and rights of the child hold
a paramount position in these considerations. Elements of inquisitorial proceedings are
evident in such disputes, as judges are committed to achieving the most favorable outcome,
taking into account the best interests of the child and the family as a whole. The principle
of investigation is employed more extensively in family matters than in other types of
disputes. According to Article 4(2) of the Civil Code of Georgia and Article 354(I), judges
are endowed with extensive authority to independently assess the evidence provided by
the parties, and to initiate the determination of the subject matter of the evidence, aiming
for an impartial verdict in the case. Article 354 serves as a specific provision and takes pre-
cedence over the general rule outlined in Article 103. In matters concerning the welfare
of the child, particularly in cases of divorce and alimony payments, the court is required
to independently assess the involvement of the defendant in the financial support of the
children. Should the defendant fail to meet this responsibility, in accordance with Article
355, the court is empowered to issue a decision in the form of a provisional order."

8. Scope of Inquisitorial Rights of the Court

The Civil Procedure Code of Georgia allows the court, for the purpose of elucidating
case details, to independently initiate actions as prescribed within the code. However, ju-
dicial practice adheres to a more restrained interpretation of this rule, limiting the court’s
discretion to autonomously engage in procedural activities aimed at clarifying case facts,
contrary to the extensive permissions that might seem to be granted by the Civil Proce-
dure Code. For instance, the court is not permitted to independently question witnesses,
determine the scope of evidence required for the case, request documents from external
entities, or ask the Enforcement Bureau to verify facts. This norm specifically empowers
the judge to undertake procedural steps on their own initiative, within the boundaries
established by legal provisions. Irrespective of the case being conducted under adversarial
or inquisitorial principles, two critical aspects remain central: the safeguarding of party
equality and the judge’s authority. This echoes the ancient Roman legal maxim “Lex uno
ore omnes alloquitur” (“the law speaks to all with one voice”), underscoring the principle
of equal rights for all parties within contemporary legal frameworks.>

9. Principle of Equality Before the Law in Civil Proceedings

The significance and necessity of the principle of equality before the law, a cornerstone
concept, were recognized by the luminaries of Roman law. Indeed, Roman law holds a
place in the annals of civilization comparable to the discovery and utilization of fire by
humans. It is destined to remain an invaluable asset to human civilization for as long
as humanity itself exists. There is a well-known adage that Rome conquered the world
three times: initially, through the might of its legions; subsequently, with the embrace
of Christianity; and finally, when feudal Europe began to recite Roman law. It was then

1 Gagua, Y. (2013). Burden of Proof in Civil Procedural Law, p. 159.
2 Dekanosidze, R. (2017). Adversarial Principle and Its Limitation Cases in Georgian Civil Procedural Law, p. 130.
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that numerous civilized states began to establish the foundations of their civil legislation
on the principles of revived Roman law.! Today, it’s hard to grasp the monumental leap
forward represented by the adoption of the Universal Declaration of Human Rights. Fol-
lowing World War II, a time marked by pervasive fear, colonial divisions, and widespread
inequality, the introduction of the first Universal Declaration on a global scale—affirming
the inherent dignity and equality of all individuals, irrespective of skin color, beliefs, or
origins—was an undeniably audacious initiative, whose success was far from assured at the
time. It is important to recognize that the principle of equality is echoed in administrative
law as well. Alongside the adversarial principle, it is crucial to delineate the principles of
equality before the law for all parties involved. This equality means that both the plaintiff
and the defendant stand on equal footing throughout the administrative process. As is
commonly understood, administrative-legal relationships typically occur between parties
at inherently unequal levels, with subordination being a defining feature of these relation-
ships. Nonetheless, in the context of an administrative case, the two unequal entities—an
administrative body and a citizen — are considered equals.?

10. Continental-European and Anglo-American Litigation

The Corpus Juris Civilis of Justinian I significantly influenced the formation and devel-
opment of the legal systems in Continental Europe. This influence is evident in the active
role the court assumes in legal disputes. From the initiation of a lawsuit, the judge not only
presides over the proceedings but also takes charge by summoning witnesses and setting
priorities. This approach contrasts markedly with the Anglo-American legal system, where
the judge’s role is more about overseeing the process rather than directly guiding it. In the
Continental-European model, the parties contribute to defining the case’s circumstances,
which then informs the court’s decision-making. The court, within its jurisdiction, resolves
and clarifies issues, with the judge providing legal interpretation on facts that have been
reviewed and are pending consideration, as highlighted by Boeling H. in “Methodology
of Decision-Making in Civil Case, Judges’ Seminar.”

The differences between the legal families of Continental Europe and Anglo-America
are both vast and structural, encompassing legal and methodological aspects. A notewor-
thy distinction lies in the profound impact of Roman law on Continental European law, a
legacy to which numerous lawmakers have contributed.?

Conclusion

Despite the principles of adversarial proceedings and equality of parties enshrined and
safeguarded by procedural legislation, Georgia’s civil procedural laws exhibit characteris-
tics of inquisitorial processes, including provisions for judicial initiative. This aspect of the
Georgian judiciary is largely attributed to the influence of German procedural law. While
proceedings should adhere to the adversarial principle, the court’s role must be defined
within bounds that do not infringe upon the principle of dispositionality. Resolving issues
necessitates striking a delicate balance between the principles of adversarial proceedings,
equality of the parties, and judicial activity. It is this equilibrium that defines the extent of
the court’s powers and the rights of the parties, ensuring that the court maintains a neutral

1 Digests of Justinian (2000). Monuments of Roman Law, pp. 5-7.
2 Kopaleishvili, M., Skhirtladze, N., Kardava, E., Turava, P. (2016). Manual of Administrative Procedural Law, p. 24.
1 88 3 Cypelius, R. (2009). Doctrine of Legal Methods, p. 11.




and nominal role in examining the case’s facts.! Improving the quality of justice, achiev-
ing a prominent position in practice beyond just the letter of the law, and enhancing the
practical application of laws are critical steps toward legal advancement. This necessitates
adopting proven legal experiences from other jurisdictions. The foundation of a robust
legal society lies in the leadership by principles, the establishment of sound practices, and
the accurate enforcement of laws, with the aim of making legal personhood a significant
objective for lawmakers. Clarity, simplicity, and the ability to adapt legislation to the real-
ities of legal practice are paramount. To mitigate communication challenges, adopting the
formulation of paragraph 278(5) from the German Code of Civil Procedure into Georgian
legislation is essential. This particularly pertains to situations where, following unsuccessful
settlements, cases involving bias and lack of objectivity are assigned to a special judge who
is not involved in other legal disputes. This paper explores the Anglo-American, Conti-
nental, and Georgian legal systems. Drawing from American and European experiences,
it argues that courts should possess mechanisms for maintaining active oversight of cases,
as losing control over the parties can lead to procedural stagnation.?

1 Thbilisi Appellate Court Civil Cases Chamber (2014). Ruling on the case No. 2b/550-14, dated June 9.
2 ABA Standards Related to Court Delay Reduction (2010), p. 71.
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THE ROLE AND IMPORTANCE OF THE CLAIM INSTITUTION IN CIVIL LITIGATION

Abstract

This article addresses the crucial role played by the institution of claims within the
context of civil litigation. A court is not empowered to commence proceedings of its own
accord; it requires an interested party to present a claim or petition, through which the
disputant delineates the matter at issue. This underscores the principle of dispositionality,
which affords individuals the autonomy to decide whether to initiate a claim or appli-
cation. In contemporary society, the mechanism of lawsuits serves as a vital means for
safeguarding rights and lawful interests. The paper delves into pivotal aspects such as the
nature and definition of a claim, its constituent elements, and its various types — confes-
sional, attributive, and transformative claims. Additionally, it examines the right to lodge
a claim, the principle of dispositionality, the burden of proof, notification of a claim, and
the potential for settlement.

Keywords: Civil litigation, Claim institution

Introduction

In contemporary society, the mechanism of lawsuits plays an essential role in the pro-
tection of rights and legitimate interests. As stipulated in Article 31 of the Constitution of
Georgia, “every person has the right to appeal to the court for the protection of his rights
and freedoms.” Over the years, civil procedural legislation has evolved and undergone
transformations. The concept of a claim is elucidated in the “Digests,” which states, “Ni-
hil aliud est actio quam ius, quod sibi debetur, iudicio persequendi,” meaning a claim is
essentially the right of an individual to pursue and defend a cause in a court of law. The
term ‘action’ (actio) was defined in classical Roman law as a means to secure a judgment
through a trial that aligns with the plaintiff’s interests. The Constitution of Georgia affirms
and ensures the adjudication of a person’s violated or contested rights by a court, facilitated
by the procedural law institution known as a lawsuit.

1. The Nature of the Lawsuit

Rights represent the scope of actions deemed permissible by law for an individual.
This means that the holder of a particular right is entitled to exercise or benefit from this
right, though they are not obliged to do so. The crux of civil rights lies in their complete
availability to their owner.!

Courts are established to safeguard the rights of individuals or entities that are either
infringed upon or in dispute, as well as interests recognized by law. Courts do not have

1 Liluashvili, T., Liluashvili, G., Khrustali, I., & Strongishvili, Z. (2014). Civil Procedure Law, Part One. Tbilisi: Law.
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the authority to commence proceedings autonomously; thus, the initiation of legal action
and the hearing of cases necessitate an individual’s petition for rights protection. Anyone
seeking to claim something from another, compel a particular action, prevent an action,
ascertain the existence or non-existence of a right or legal relationship, or alter such a
relationship, is required to approach the court with a lawsuit.!

Therefore, a lawsuit is a formal complaint or a claim filed in court concerning a disputed
issue, serving as a means to protect rights and legitimate interests. In line with Article 31 of
the Constitution of Georgia, every individual is entitled to approach the court to safeguard
their rights and freedoms. Integral to the fundamental right to a fair trial is the assurance of
case deliberation within a reasonable timeframe and the enforcement of the court’s decision.

The purpose and objectives of civil litigation, or civil proceedings, align with those of
justice at large. As stated in Article 2 of the Civil Procedure Code of Georgia, the court
guarantees the protection of every person’s rights. It obliges the court to initiate hearings
based on an individual’s application seeking to defend their rights or interests as recognized
by law.? The court is dedicated to safeguarding the rights and interests of citizens and
organizations through all available means. Furthermore, the same article’s latter section
specifies that the court may only decline an application or case consideration based on the
conditions and regulations stipulated within this code. The prompt and accurate resolution
of cases inherently bolsters the rule of law.?

The primary objective of civil proceedings is to safeguard disputed or violated rights and
legitimate interests that emerge from private legal relationships through equitable and prompt
examination and adjudication. The term “correct” examination and resolution of cases denotes
that court decisions must be rendered in strict adherence to civil procedural laws. Timely con-
sideration and decision-making require observance of the deadlines prescribed by procedural
legislation. “Proper” and timely judicial review entails striking a reasonable balance between
thorough judicial examination and the ascertainment of truth within the proceedings, culmi-
nating in a definitive verdict and the resolution of the dispute between the parties.*

The civil process extends beyond merely issuing a court decision and the release of an
execution order for its enforcement. The European Court of Justice has asserted that “the
correct and timely implementation of a court’s decision must be viewed as a fundamental
component of the essence of ‘justice’; without this, justice becomes illusory.™

A lawsuit serves as the legal mechanism to initiate claim proceedings, standing as the
paramount procedural tool for the protection of rights that are either violated or contested.
The method through which this right is safeguarded is referred to as the form of the claim.®

The lawsuit aims to protect rights and legitimate interests through legally prescribed
means. For a legal dispute to be considered within the framework of a civil lawsuit, it is
essential that the parties involved share a relationship of legal equality. Such relationships
are typical of private law, thereby making disputes of a private-legal nature subject to the
claim proceedings process.’

1 Liluashvili, T. (2005). Civil Procedural Law (2nd ed.). Thilisi. p. 270.

2 European Court of Human Rights (2005, September 27). Case No. 2507/03, “Amat” Ltd. and Mebegishvili
v. Georgia, for violation of the right to have the case considered within a reasonable time.

3 Kobakhidze, A, (2003). Civil Procedural Law. Tbilisi: Herald of Georgia. pp. 19-20.

4 Kpycc WN. A. 2013. KommeHTapuin K rpaxgaHcKomy npoLleccyanbHoOMy Kodekcy Poccunckon degepaummn
(noctaTeriHbIn), obwen pegaktop J1.B. TymaHoson, Npocnekt, Mocksa, 14.

5 European Court of Human Rights (1997, March 19). Case No. 18357/91, Hornsby v. Greece, §40. Re-
trieved from https://hudoc.echr.coe.int/eng#{“itemid”[“001-58020”]}.

6 Kurdadze, Sh., & Khunashvili, N. (2012). Civil Procedural Law of Georgia. Tbilisi. p. 294.

7 Tskitishvili, M. (n.d.). Lawsuit in Civil Process. p. 21.
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2. The Concept of a Claim

Regarded as a foundational institution within civil procedural law, the realization of
rights prescribed by law would be unattainable without the presence of state enforcement
mechanisms to ensure compliance with assumed obligations.'

Although the current civil procedural legislation of Georgia does not explicitly define
the term “claim,” Article 3 of the Civil Procedure Code clarifies that parties initiate court
proceedings by submitting a claim or application in accordance with the procedures out-
lined in this code. In doing so, they identify the dispute’s subject matter and independently
decide to file a claim (or application). The proceedings may conclude with a settlement;
the plaintiff has the option to withdraw the claim, while the defendant may admit to it.
Consequently, the initiation of proceedings is not within the court’s purview but relies
entirely on the interested party’s action of filing a lawsuit.

Despite varying interpretations of the claim, it is essential to recognize that a claim ex-
ists wherever there is an assertion of one. The act of submitting a claim forms the ground-
work for commencing claim proceedings. The court initiates civil proceedings based on
the application submitted by the concerned individual. The protection of civil rights is
effected through the court’s various means of rights protection.?

At the heart of a claim (or request) submitted to the court by an interested party is its
articulation in the statement of claim.

In Georgian legal scholarship, there’s a prevailing perspective that distinguishes between
a claim from a procedural legal standpoint and a claim from a substantive legal standpoint.
Contrasting this viewpoint, some argue that a claim is a unified concept with two aspects:
procedural legal, i.e., the act of petitioning the court to protect a disputed right, and sub-
stantive legal, i.e., the claimant’s substantive legal demand upon the defendant. Addressing
the procedural norms, authors contend that these viewpoints are not mutually exclusive but
rather, they comprehensively understand both the procedural legal and substantive legal
facets of a claim. Moreover, what is considered a claim from a substantive legal perspective
(the legal demand made upon the defendant) aligns precisely with one of the claim elements
known as the subject of the claim. Hence, while a claim is a construct of procedural law, it
inherently pertains to the right the plaintiff seeks to defend against the defendant. Through
an examination of civil procedural legislation, claims may be categorized into attributive or
enforceable claims, transformative claims, and confessional or ascertainable claims.?

A claim represents a substantive legal demand by one party against another, brought
before the court for adjudication under the guidelines of procedural law, originating from
a contested substantive legal relationship and grounded in legal facts.*

3. Elements of the Claim

The elements of a claim constitute its integral components, defining its legal character
and distinguishing it from others. In legal scholarship, various views on the elements of a
claim have been presented.

A prevailing consensus within Georgian legal theory posits that a claim comprises two

W&:hwab, K., Gottwald, P., Zoller, R., & Vollkommer, G. (2002). Zivilprozessordnung, 49th
edition.
2 Kurdadze, Sh., & Khunashvili, N. (2015). Civil Procedural Law of Georgia. Tbilisi: Meridian Publishing
House. p. 344.
3 Khrustali, V., Liluashvili, T. (2007). Civil Procedural Law, Commentary. p. 271.

1 9 2 4 Kurdadze, Sh., & Khunashvili, N. (2015). Civil Procedural Law of Georgia. Tbilisi: Meridian Publishing p. 346.




primary elements: the subject of the claim and the basis of the claim. These elements en-
able the differentiation of one claim from another and provide a foundation for accurately
elucidating the claim’s components, ensuring they are distinct. The court is mandated to
adjudicate the claim within the confines of its defined scope, as stipulated in the claim,
and in consideration of the facts upon which the claimant has predicated his or her claim.!

Subject of the Claim - Article 178 of the Civil Procedure Code of Georgia stipulates that
the claim must encompass both the claimant’s demand and the subject of the dispute. The
subject of the claim refers to the content or essence of the claim, rather than the physical
object involved. For instance, if the plaintiff seeks the repayment of a loan from the defen-
dant, the subject of the claim is not the physical money but the act of repaying the debt.?

Basis of the Claim - This second element of the claim is intertwined with the subject.
The basis of the claim refers to the facts that support the claimant’s pursuit of rights and
legitimate interests protection.?

As outlined in the Civil Procedure Code of Georgia, specifically the first part of Article
178 (H), the claim must detail the legal grounds upon which the claimant bases his/her
claims. Furthermore, Article 102 of the same code mandates that each party must sub-
stantiate the circumstances underpinning his/her claims and counterclaims with evidence.
Thus, the claimant’s plea must be backed by legal facts, which are those facts that the law
associates with a particular outcome desired by the claimant.*

4. The Right to Claim

The right to claim encompasses two fundamentally intertwined authorities: the proce-
dural (the right to initiate a lawsuit or petition the court) and the substantive legal aspect
(the right to have the claim satisfied).

The prerogative to initiate legal action stands as a distinct right of the claimant. This
signifies that the capacity to lodge a claim is not contingent upon the claimant’s entitlement
to have the claim satisfied. Such determination can only be made through the adjudication
of the case. The enforcement of rights, whether violated or contested, is facilitated via the
exercise of the right to claim. This right underpins the potential for legal recourse in the
form of a lawsuit.’

It is important to recognize that the ability to file a claim is tied to the prerequisites for
exercising this right. Moreover, the actual utilization of the claim right is subject to the
discretion of the interested party.°

5. Types of Claims

As delineated by the Civil Cases Chamber of the Supreme Court of Georgia, there are
primarily three categories of lawsuits: attributive lawsuits, transformative lawsuits, and
confession lawsuits.

Confession Claim: The concept of a confession claim is outlined in Article 180 of the
Civil Procedure Code of Georgia, which stipulates that a confession claim can be initiated
to affirm the existence or non-existence of rights and legal relationships, to acknowledge

1 Liluashvili, T. (2005). Civil Procedural Law (2nd ed.). Tbilisi. pp. 272-273.

2 1Ibid, p. 237.

3 Die dogmatische Bedeutung des richterlichen Schuldnerschutzes in der Zwangsvollstreckung. Dissertation. Heidel-
berg. pp. 17-133.

4 Liluashvili, T. (1992). Commentary on Civil Procedure Law. Tbilisi: Publishing House “Science”. p. 275.

5 Kurdadze, Sh., & Khunashvili, N. (2012). Civil Procedural Law of Georgia. Tbilisi. p. 360.

6 poposanckuii A., 6oea. CA. OcHOBHbI MPo6neMbl MCKOBOW hopMbl 3awmnTbl npasa. M,.1979, 83. 94.
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the authenticity of documents, or to ascertain document forgery, provided the plaintiff
has a legal interest in doing so.

Attributive Claim: Attributive claims are prevalent in court practice and possess a more
complex subject matter compared to confession claims. In an attributive claim, the plaintiff
seeks not only the acknowledgment of a disputed material right’s existence but also de-
mands that the defendant either perform a specific action or abstain from such an action.!

The aim of confession actions is to resolve disputes over rights, rather than to confer a
subjective right upon the plaintiff.?

Transformative Claims: Transformative claims refer to those that seek to alter or con-
clude legal relations via a court ruling, allowing the plaintiff to petition for legal and sub-
stantial changes. The categorization of transformative claims as an independent type of
lawsuit is a subject of debate among proceduralists and legal scholars.

Some legal theorists argue against distinguishing transformative claims as a separate
form of lawsuit, suggesting that they essentially resemble confession claims.®* However,
a faction within the scholarly community acknowledges the distinct nature of transfor-
mative claims while disputing the notion that a court’s decision lacks the status of a legal
fact. According to legal statutes, there exist transformative lawsuits designed specifically
to modify or dissolve existing legal relationships.*

6. Principle of Dispositionality, Burden of Proof, Notice of Claim, Settlement

In the legal systems of developed countries, the principle of good faith underpins all
aspects of civil engagement. Similarly, Georgian civil law upholds the principle of good
faith as a core value.”

The principle of dispositionality in civil procedural law is evident not only at the initi-
ation of proceedings but also leading up to their conclusion.® When a plaintiff withdraws
their claim, it signifies not only a renunciation of their substantive legal demands against
the defendant but also a cessation of using procedural legal means for asserting those claims.
Thus, the withdrawal of a claim is an act of relinquishing substantive and legal rights,
yielding a procedural legal outcome.’

The notice of claim provides an opportunity for parties involved in the proceedings to
resolve their dispute with the opposing party without judicial intervention, by reaching a
mutual agreement regarding the claim. In such instances, rights and obligations are estab-
lished solely based on the will and rights of the parties involved, allowing for the possibility
of settlement outside the courtroom.?

In a settlement, parties often have the latitude to consider factors that extend beyond
the procedural confines, particularly the economic relations between the parties. This
could involve concessions on demands, agreements on installment payments, and inter-
est arrangements. An important aspect of settlements is the potential reduction in costs,

1 Practical Recommendations on Civil Procedural Law for Judges of Common Courts. (2010). Supreme Court Edition.
p. 33.
2 Kurdadze, Sh. (2016). Discussion of Civil Cases in the Court of First Instance. Thbilisi. p. 479.
3 Liluashvili, T. (1992). Commentary on Civil Procedure Law. Tbilisi: Publishing House “Science”. p. 236.
4 [ob6posonbckuin A.A; MeaHoBo C. A.1979.0cHoBHble Npobnembl MCKOBOM hopMbl 3almTbl NpaBa.Mocksa.
Wsar-Bo Mock yH-Ta, a3. 94.
5 Zoidze, B. (2001). Commentary on the Civil Code of Georgia. Tbilisi: Law. p. 269.
6 Weber, K. (2000). Creifelds Rechtsworterbuch (16th ed.). Munich: C.H. Beck. p. 65.
7 Liluashvili, T., Liluashvili, G., Khrustali, I., & Strongishvili, Z. (2014). Civil Procedure Law, Part One. Tbilisi: Law.
p- 85.
1 94 8 Supreme Court of Georgia. (2012, March 1). Decision on case No. as-1838-1811-2011.




achievable by circumventing the collection of evidence, which often incurs significant
expenses.’

The provision of a claim involves the court’s application of a legally stipulated measure
(mechanism), manifested in carrying out a specific procedural action aimed at ensuring
the enforcement of a subsequent decision. *The interests of the plaintiff are secured and
safeguarded through the provision of the claim, while the protection of the defendant’s
interests is facilitated by the compensation for damages.?

Conclusion

When an individual, motivated by a legal interest to safeguard a right that has been
violated or disputed, seeks redress through a court decision, they approach the court with
a claim. Every person, irrespective of gender, nationality, citizenship, or race, possesses
the right to petition the court under the provisions of departmental subordination and
jurisdiction as established by Georgian legislation. Furthermore, in alignment with the
principle of dispositionality articulated in Article 3 of the Civil Procedure Code, they are
entitled to initiate legal proceedings by submitting a claim or application, thus defining
the scope of their case.

Hence, from the analysis presented, it is evident that a claim serves as an efficacious
and critically important tool for the protection of parties’ rights.

1 Civil Procedure Code of Georgia, Article 37.
2 Kobakhidze, A. (2003). Civil Procedural Law. Tbilisi: Herald of Georgia. p. 300.
3 Liluashvili, T. (2005). Civil Procedural Law (2nd ed.). Tbilisi. p. 220.
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Abstract

In the modern world, while humanity is at the peak of development, it is inappropriate
to use violence in the name of religion to protect such values, which representatives of
different faiths establish with the motive of calling for peace. Various religious movements,
which have themselves been the object of persecution in the past, after gaining strength,
often resort to violence against people. The reason for this can be the struggle for secular
power, which is governed by the ambitions of people speaking in the name of different
religions and is proclaimed as “the voice of God”, and religion - as a doctrine, which is often
not at all clear, needs explanation, and, not so rarely, these explanations are also separate
and asks for an explanation.!

The religion discussed in the article is Islam. Like other religions, Islam, during the
period of preaching, repeatedly suffered psychological, physical, and material pressure
from the religious-cultural-political background existing at that time. And, to tolerate all
this, God in the “Qur’an” sometimes warns the believers with the punishment that will
happen to the pagans, sometimes comforts them who have come to heaven as a reward for
enduring hardships, and sometimes demands appropriate physical resistance from them
in response to unjust treatment.’

When we talk about violence in Islam, we cannot fail to emphasize the fact that this
religion is largely characterized by gender-based violence. Mostly this is manifested in
violence against women. In Islam, women have always been and unfortunately are still
the object of discrimination. She is the husband’s “property” and most of her fundamental
rights are violated.?

The question is: Is Islam really discriminatory towards women and does it justify vio-
lence against women or is it all a misinterpretation and a crime covered by religion?!

“All human beings are born free and equal in dignity and rights.” That is why in the
article we talk about those fundamental human rights that are violated against women in
Islam and the violation of which is a clear manifestation of violence.

Today, human rights and freedoms are recognized and guaranteed by various interna-
tional conventions and declarations, including the “UN Universal Declaration of Human
Rights”, European Convention on Human Rights, the Social Charter of the Council of
Europe of February 26, 1961; “Civil and Political Rights” and “Economic, Social and Cul-
tural Rights”. The article also talks about the positive obligation of the states to protect the
rights provided by these acts.

Keywords: woman rights, Islam.

1 Kazumov, O. (2004). “Violence in the Name of Religion and the Importance of Interpretation,” p. 15.
2 Ibid, p. 18.
3 Harvest, M. (2021). “Gender Discrimination for Religious Reasons in Islamic Countries and International Human
Rights Treatises,” Volume 204.
1 9 6 4 United Nations (1948). “Universal Declaration of Human Rights,” Article 1, December 10.




Introduction

Many individuals who have either not read the Qur’an or have misunderstood it be-
lieve that the revelations received by the Prophet Muhammad between 610-632 mandate
women to wear the Chadra and cover their faces entirely. This perspective necessitates
consideration of the Arabian Peninsula’s geographical context and the mentality of its in-
habitants at the time. In an era where the birth of a girl was so undervalued that infanticide
was practiced, Islam emerged as a progressive force by granting rights to women that were
both recognized and religiously sanctioned. Thus, Islam significantly elevated the status
of women, recognizing them as fully-fledged beings.!

However, it’s evident that the stipulations of the Quran are not entirely aligned with
the fundamental principles of modern law, particularly from a gender perspective. The
rights of women as outlined in the Qur’an are often perceived as limited, with a pro-
nounced superiority accorded to men, fostering a sense of inequality.

1. The Situation of Women’s Rights in Islam

At the onset of the twentieth century, the evolution of Islam was observed across var-
ious Muslim countries. This period marked the beginning of significant changes within
the traditional Islamic societies, spurred by the emergence of socio-political movements,
the influence of the West, and the economic underdevelopment of Eastern countries. The
Islamic Republic of Iran, with its strong state traditions and the uniqueness of Shia Islam,
was no exception, playing a significant role in the Islamic world’s developments.?

The Islamic Republic of Iran is a nation where, even in the twenty-first century, democ-
racy, human rights, and particularly women’s rights, are severely compromised, presenting
a critical issue. The fight for women’s rights in Iran can be traced back to the nineteenth
century, showcasing notable figures such as Khurat Al Aoun. As the eldest daughter of a
distinguished Shia theologian, she advocated for the abolition of the Chadra and spoke out
against polygamy. Another significant figure in the women’s rights movement was Princess
Taj as Saltan, who, having been educated at the Royal Court and proficient in Persian and
French literature, deeply understood the disparities between the lives of Western and Eastern
women. Through her writings, she highlighted these differences, contributing significantly to
the constitutional revolution in Iran, which saw active participation from Muslim women.?

Despite ongoing efforts, the continuous struggle of women, and various initiatives by
the state, the clerical establishment in Iran has consistently ensured that women remain
unequal to men.* This raises a crucial question: Is Islam inherently discriminatory towards
gender, or are these issues the result of misinterpretations?

1.1. Violence Against Women in the Name of Religion

To understand the true essence of Islam and avoid falling prey to its misinterpretation, it is
essential to consult the Quran. The Quran explicitly states that killing a person is not permissible.
Moreover, it reassures believers, specifically Muslim believers, that adherence to its teachings
does not condone violence.” If the Quran advocates against taking a life, then it logically cannot
condone femicide, which, within the Muslim community, is often perpetrated by husbands.

1 Rukhadze, O. (2004). “Islam Does Not Captivate Women,” Tbilisi, p. 12.

2 Sanikidze, G. (2005). “Shiism and the State in Iran,” Intelligence, p. 8.

3 Ibid., p. 12.

4 Tbid., p. 11.

5 “The Holy Qur’an,” (2007). Translated by Maulawi Sher’ Ali, Islam International Publications Limited, Sura 47:4, June.
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However, Muslim apologists frequently paint an idealized picture of how women are
treated in Islam, which does not always align with reality. While the Quran prohibits be-
lievers from killing, it paradoxically permits a husband to discipline his wife physically. It
states, “Husbands are the protectors of their wives because Allah has given the one more
strength than the other, and because they support them from their means. Therefore, the
righteous women are devoutly obedient, and guard in [the husband’s] absence what Allah
would have them guard. As for those from whom you fear disobedience, admonish them,
forsake them in beds apart, and beat them lightly.”

The picture is further exacerbated by the fact that books with Islamic labels have
appeared in Saudi Arabia since 2010. These books report what kind of wife “needs” to be
beaten, what her husband should beat her with, where to inflict blows and what to tell
him during the beating. For example one such textbook, “the obedience of women in
Islam” reports that the husband is entitled to physically punish his wife in various cases.
Such cases are: if he does not fulfill the desires of the husband; if he does not meet the
sexual needs of the husband; If she leaves the house without her husband’s permission or
does not perform religious duties. The weapon of punishment, and the stick, must be in a
prominent place so that the wife can always see him.?

Violence against women, as well as all kinds of violence, is a crime, although, to some
extent, unfortunately, it still happens in different parts of the world and in societies, but
it is unequivocally condemned almost everywhere. In Islam, the severity of the problem
lies in the fact that all this is religiously legalized and allowed.?

As an example, we can consider the story of Bibi Aisha, an 18-year-old Afghan girl.
The girl was punished for trying to escape from her family. She was constantly beaten by
her husband and forced to do heavy physical work. The Islamic court sentenced him to
cut his ears and nose with a house of punishment. *

A 13-year-old Somali girl Aisha Ibrahim Duhulov was the victim of similar inhumane
treatment. In 2008, he was buried to the waist of thousands of Muslims in the ground and
about fifty men stoned him. Aisha was accused of adultery. And as an adulterer, he was
thought to have been raped by three men.’

1.2. Child Marriage as a Form of Violence Against Women in Islam

In the context of Islam, child marriage is permitted. Daily, over 30,000 young girls in the
Islamic world enter into marriage with older men.® The Qur’an states: “For your women who
have desisted from menstruation, if you have doubts [about their periods], their prescribed
period shall be three months, and [also for] those who have not menstruated. As for those
who are pregnant, their term is until they give birth.”” This passage refers to wives who have
yet to experience menstruation, indicating that they are, in fact, very young children.

Child marriage represents a violation of human rights that, even in the 21st century,
remains a pressing issue across many countries worldwide. Various legal frameworks aim

1 Ibid., 4:34.

2 Asha, H. (2010). “The Obedience of Women in Islam,” Intellect, p. 24.

3 Kung, H. (2005). «Religion, Violence, and <Holy Wars»,» p. 7.

4 Ravitz, J. (2012). “For Aesha, Healing Comes in Many Forms,” [Online]. Available at: https://edition.cnn.
com/2012/12/16/us/aesha-surgery-healing/index.html. [Last verified February 5, 2024].

5 Miller, T. (2008). “Stoning Victim Begged for Mercy,” [Online]. Available at: http://news.bbc.co.uk/2/hi/7708169.
stm. [Last verified February 5, 2024].

6 Ullah, N. (2021). “Child Marriages: International Laws and Islamic Laws Perspective,” School of Law, University of
Gujrat, Pakistan, p. 4.

7 “The Holy Qur’an,” (2007). Translated by Maulawi Sher’ Ali, Islam International Publications Limited, Sura 65:4, June.



to prevent child marriage, including the Convention on the Rights of the Child. Although
ratified by numerous Muslim countries, the implementation of this convention often ap-
pears to be merely ceremonial in nature.!

The Convention encompasses civil, political, social, cultural, and economic rights for children.
While it does not explicitly mention child marriage, it contains several clauses that safeguard
children against early marriage.” According to Article 1 of the convention, a child is defined as
any individual under the age of 18, unless the laws of a particular country set the age of majority
lower. This definition underscores the global commitment to protecting children, highlighting
the importance of international efforts to combat the challenge of child marriage.

Primarily, the victims of early marriage are girls, as they are often deemed less valuable
to their parents compared to boys, with the parents viewing them as an economic liability.
Consequently, parents marry off their daughters at a young age to alleviate their financial
burden.* Such practices directly contravene Article 2(2) of the Convention, which man-
dates state parties to adopt all appropriate measures, including legislation, to outlaw and
eliminate such discriminatory practices.’

Despite these provisions, it is often the very states that have ratified the Convention that
breach its stipulations. A notable example is the Islamic Republic of Pakistan. The Pakistan Child
Marriage Restraint Act of 1929 stipulates the legal age of marriage at under 18 for boys and under
16 for girls. In a significant development, the Sindh Assembly passed the Sindh Child Marriage
Restraint Act in April 2014, setting the minimum age for marriage at 18 for both genders.* How-
ever, in a conflicting move, a Pakistani court decreed that under Sharia law, men are permitted
to marry underage girls following the onset of their menstrual cycle, a ruling that starkly opposes
the Child Marriage Restraint Act. Sharia laws, which are the religious laws of Islam derived from
the Quran’s teachings, serve as a guiding principle in Islamic society.’

The decision in question was rendered by a provincial court in Sindh during the case
hearing of Huma Yunus, a 14-year-old Catholic girl who was abducted, forcibly converted
to Islam, and subsequently forced into marriage. To demonstrate that Yunus was underage
and hence the marriage unlawful, her parents submitted her baptismal certificate from
the school during the court proceedings. Despite Sindh’s prevailing child marriage law,
which forbids the marriage of anyone under 18, the court decreed that under Sharia law,
the marriage between Yunus and her abductor Abdul Jabbar was legitimate, citing that
the girl had begun menstruating.?

This ruling came in spite of Sindh’s legislation against child marriage, indicating a lack
of effective enforcement by the government to uphold the law. In Pakistan, a legislative
proposal to outlaw child marriage has been introduced at the highest level of government,
yet its adoption remains indefinitely delayed.’

1 Chata, M. (2016). “Basic Profile of Child Marriage in Pakistan,” p. 6.

2 Arfat, S.H. (2013). “Protection of Children’s Rights in Islam: Special Reference to Orphans,” Paperback.

3 “Convention on the Rights of the Child,” (1989). Adopted and opened for signature, ratification, and access by Gen-
eral Assembly resolution 44/25, November 20.

4 Harvest, M. (2021). “Gender Discrimination for Religious Reasons in Islamic Countries and International Human
Rights Treatises,” Volume 124.

5 “Convention on the Rights of the Child,” (1989). Adopted and opened for signature, ratification, and access by Gen-
eral Assembly resolution 44/25, November 20.

6 “Child Marriage Restraint Act,” (1929), Article 2.

7 Gralki, P. (2022). “Pakistan Law Allows Men to Marry Girls After Their First Period,” [Online]. Available at: https://www.
globalcitizen.org/en/content/pakistan-court-allows-men-to-marry-underage-girls/. [Last verified February 5, 2024].

8 High Court of Sindh (2019). “The Case of Huma Younus: Christian Pakistani Girl who was Kidnapped”.

9 Ullah, N. (2021). “Child Marriages: International Laws and Islamic Laws Perspective,” School of Law, University of Gujrat,
Pakistan, p. 8.
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2. State-Legal Mechanisms for Combating Violence Against Women

“All men are born free and equal, endowed with dignity and rights.”! In contemporary
times, human rights and freedoms are upheld and protected by various international decla-
rations and conventions. Among the most significant of these are the Universal Declaration
of Human Rights by the United Nations on December 10, 1948; the European Convention
on Human Rights by the Council of Europe on November 4, 1950; and the Council of Eu-
rope Convention on Preventing and Combating Violence Against Women and Domestic
Violence, also known as the Istanbul Convention.

The European Convention on Human Rights guarantees numerous rights aimed at
protecting human rights and fundamental freedoms. Prominent among these is the right
to life, a right that is frequently compromised in several Islamic States including Pakistan,
Bangladesh, Saudi Arabia, Egypt, and Iran, with a noticeable bias against women.?

Additionally, the convention strictly prohibits torture, inhuman or degrading treat-
ment. There are numerous instances of such treatment towards women in Islamic coun-
tries, where virtually any act deemed “disobedient” by a woman results in punishment and
often inhumane treatment. In many cases, the religious laws themselves sanction men’s
authority to administer such treatments.?

The Convention safeguards the freedom of thought, conscience, and religion as outlined
in Article 9.* This freedom is paramount for the development of a democratic society and
the personal growth of each individual. However, it acknowledges the possibility of certain
limitations. In specific instances, states are authorized, and indeed required, to intervene
in the realm of belief to protect the rights of others and uphold the legitimate interests
of society. Regrettably, in many Islamic countries, the populace is not afforded the right
known as freedom of religion, nor does the state undertake effective measures to prevent
violations of fundamental human rights in the exercise of these rights.”

States bear the responsibility to strike a balance between private and public interests in
the protection and assurance of rights. The complex nature of the freedom of belief should
not pose an insurmountable challenge; rather, it ought to be appropriately balanced to
safeguard relevant public interests.

Using the Kingdom of Bahrain as an illustration, its Constitution establishes Islam as
the state religion and Sharia law as the primary source of legislation. The Constitution
guarantees freedom of conscience and the freedom to practice religious rites in accor-
dance with the country’s observed norms. Nevertheless, the government has imposed
certain restrictions on the exercise of this right, which are deemed appropriate given the
numerous instances where women were subjected to torture, enslavement, and inhumane
treatment under the guise of religious customs.® In such scenarios, the state’s intervention
in the sphere of constitutionally guaranteed human rights is essential, ensuring that any
limitations adhere to the principles established by the European Convention on Human
Rights. This intervention must have a legitimate aim, such as the protection of human
health or morality, which is indispensable for a democratic society.

1 United Nations (1948). “Universal Declaration of Human Rights,” Article 1, December 10.
2 Sentumbwe, Y. (2024). “Abolition in Africa - 77th Ordinary Session of the African Commission on Human and
Peoples’ Rights,” [Online]. Available at: https://worldcoalition.org/2024/01/12/abolition-in-africa-achpr-77th-ordi-
nary-session/. [Last verified February 5, 2024].
3 Badawi, N. (2009). “Introduction to Islamic Law,” p. 9.
4 European Convention on Human Rights (1950), Article 9, November 4.
5 Rahman, A. (2008). “Women in Quran and the Sunnah,” p. 9.
2 0 0 6 Bahrain’s Constitution (2002), Article 22.




Article 5 of the Convention on the Protection of Human Rights and Fundamental
Freedoms enshrines the right to freedom and security.! This right inherently includes
the freedom to choose one’s spouse freely and to found a family willingly. Research indi-
cates that in Islamic countries, the practice of coercing girls into marriage is lamentably
common. Often, young girls are forced into marriages arranged by the groom’s parents,
contrary to the girl’s wishes, and the state fails to take action to safeguard women’s rights
in these matters.

Conclusion

Crimes perpetrated on religious bases remain a critical issue in Islamic countries today,
with violence against women particularly rooted in religious justifications. As highlighted,
the infringement of one fundamental right, such as the freedom of religion, precipitates
the breach of numerous other rights. Within the context of Islam, individuals are often
deprived from birth of the liberty to choose their religion freely, becoming ensnared not
only by Islamic customs but also by various forms of coercion as a consequence of their
interpretation.

Gender-based violence is a worldwide concern, yet evidence suggests it is especially
prevalent in the Islamic realm, where effective measures to combat it are notably lacking.
Despite the protection of religious freedom by numerous international treaties and national
laws, third parties frequently infringe upon this right, leading to further rights violations.
In such instances, it is imperative for states to intervene proactively, implementing mea-
sures to prevent unlawful restrictions on these freedoms. To achieve this, the development
of robust mechanisms is essential to significantly curtail illegal encroachments on the right
to freedom of religion, thereby addressing the broader issue of gender-based violence.

In this context, it is crucial for investigative agencies within these countries to diligently
document crimes that seek to undermine the freedom of religion. Equally important is
the swift response to such offenses, to deter any sense of impunity among perpetrators.
Moreover, the measures implemented by the state should not only aim at crime prevention
but also embody a preventative approach.

Promoting women’s education is imperative for states, particularly as it remains a sig-
nificant challenge in Islamic countries. Violence against women often manifests through
the denial of educational and employment opportunities. This restriction not only mar-
ginalizes women further but also deprives them of the knowledge regarding their rights,
making them more susceptible to violence due to a lack of awareness about what consti-
tutes violent acts.

It is vital that state justice systems are not governed by religious laws. The judiciary
should operate as an independent entity, adhering to humane and international laws rather
than religious doctrines, which should not be compulsorily imposed on everyone.

Femicide represents an extreme manifestation of violence against women and, regretta-
bly, remains one of the most prevalent crimes within the Islamic world. In the 21st century,
it is untenable to permit the killing of individuals simply because they are women. It falls
upon the state to rectify this issue. This necessitates a comprehensive review and revision
of existing legislation, informed by international best practices, the acknowledgment of
past errors, the fulfillment of international obligations, and a thorough understanding of
the stipulations of international treaties.

1 European Convention on Human Rights (1950), Article 5, November 4.
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IN NATIONAL AND US CRIMINAL PROCEEDINGS

Abstract

The court holds a position of critical importance in Georgia, as it does in most coun-
tries around the world. It transcends a mere institution; beyond administering justice, the
court represents one of the state’s branches of government, known as the judicial branch.
Long-standing observation reveals that the effective operation of the court, along with
its independence and impartiality, is vitally important for the legal state’s functionality.

The primary function of the court is the administration of justice. Specifically, the court
resolves dispute among individuals, between individuals and legal entities, and among legal
entities themselves. Moreover, it adjudicates criminal cases, issuing verdicts of guilt or in-
nocence (verdicts, in the case of jury involvement). Concurrently, the court addresses cases
pertaining to administrative law. All these activities are aimed at embedding the principles
of justice and legality into daily life, which, in turn, ensures the peaceful, predictable, and
stable existence of citizens.

The judicial system and its myriad complexities consistently remain at the forefront
of discussion for both practicing lawyers and legal theorists. The impetus for this article is
twofold: its timely relevance and our keen interest in the subject matter. Crafted in Geor-
gian, it targets primarily Georgian-speaking readers, yet it draws upon a rich tapestry of
sources in both Georgian and foreign languages, including articles, monographs, and col-
laborative works. Our exploration centers on the structural and functional features of the
judiciary, with a particular focus on comparisons between national (Georgian) and foreign
(U.S.) contexts, especially within the realm of criminal proceedings. To navigate through
this analysis, we employ a blend of descriptive and comparative research methodologies,
while also interjecting personal perspectives on a range of pertinent issues.

Keywords: Judicial system, Comparative Legal Analysis

1. Introduction

The political-legal theory of the separation of powers has its roots in ancient Rome.
This concept gained renewed significance in efforts to curb the absolutism of medieval
monarchs, eventually being modernized by English philosopher John Locke and French
thinker Charles Louis de Montesquieu. Within this framework, one critical branch of
government—the Court—is tasked with the administration of justice. It stands as an inde-
pendent and impartial entity, characterized by its self-organization and self-governance.
Judges and administrative staff form its governing bodies, elect administrative officials,

2 0 2 and establish self-governance mechanisms.




While this paper does not overlook the importance of other branches of law or diminish
the court’s role therein, it emphasizes the court’s unique position in criminal proceedings.
The court bears the critical responsibility of determining an individual’s guilt or innocence.
The prosecution, defense, and court must handle criminal cases with utmost diligence, as
these proceedings determine the future course of a person’s life. Reflecting on this grave
responsibility, we recall the words of the esteemed Russian author Fyodor Dostoevsky: “It
is better to acquit ten guilty persons than to convict one innocent.”

On June 13, 1997, the Parliament of Georgia enacted the organic law on “common
courts.” A significant innovation introduced by this new law was the establishment of
an advisory body for the President of Georgia — the Council of Justice of Georgia. The
responsibilities of the Council of Justice of Georgia were outlined as the appointment
and dismissal of judges, organization of qualification exams, development of proposals for
judicial reform, and the execution of other tasks as mandated by law. Subsequent to this,
numerous additional laws were passed, including the Criminal Procedure Code of Geor-
gia, which addresses critical issues of interest to us and which will be examined in further
detail later in this discussion.

2. Structural and Functional Features of the Court in Georgia

In any comprehensive discussion about the judiciary, it’s imperative to reference Ar-
ticle 31 of the Constitution of Georgia’s second chapter, which asserts that “every person
has the right to appeal to the court for the protection of his rights. The right to fair and
timely consideration of the case is ensured.” Furthermore, the Constitution distinguishes
between the judiciary and the Prosecutor’s Office, highlighting their significance within
the legal framework.'

It’s important to recognize that the Constitutional Court of Georgia exercises judicial
authority alongside common courts. Serving as the principal body of constitutional over-
sight, the Constitutional Court plays a pivotal role. Meanwhile, common courts are tasked
with administering justice, underscoring the diverse yet unified structure of Georgia’s ju-
dicial system. Specialized courts can only be established within the common court system,
as outlined in sections 3, 40-42.2 The introduction of military courts is permissible during
martial law, but these too must operate within the common court framework. Judges are
independent in their duties, and no one is entitled to demand a report on a specific case
from them. Given the critical role and the significance of their position, judges enjoy a high
status and are granted immunity from criminal prosecution. Specifically, it is prohibited
to arrest, detain, search their residence, vehicle, or workplace without the consent of the
Constitutional Court in cases involving judges of the High Council of Justice or the Con-
stitutional Court itself, except in the event of a crime. In such instances, the judge must
be immediately released if the requisite approvals for their arrest or detention are not
obtained.? The enforcement of any court act or decision in Georgia is compulsory for all
individuals and legal entities, as well as for state and municipal bodies. Georgia’s judicial
system comprises three levels of courts to ensure the right to appeal decisions or verdicts,
aiming to maximize the protection of rights and minimize the risk of errors during legal

1 Constitution of Georgia, August 24, 1995.

2 Igor Kveshelava, Edisher Gvenetadze, “Political, Legal, and Historical Aspects of the Constitutional Development
of Georgia.”

3 Organic Law of Georgia on Common Courts, December 4, 2009, consolidated publications November 15, 2023.
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proceedings.! Consequently, the Organic Law of Georgia on common courts stipulates that
only a court can annul, amend, or suspend a court decision, and all such actions must be
conducted in accordance with legally established procedures.?

3. Structural and Functional Features of the Court in the National (Georgian)
Criminal Process

Building on our exploration of the court’s general structure, role, and functions within
Georgian legislation, we now turn our attention to the court’s functional features specifi-
cally within criminal proceedings, the principal focus of our study.

The court stands as the sole authorized entity to administer justice, hear criminal cas-
es, and issue fair, reasoned, and lawful judgments.? It is incumbent upon the court to not
refuse the administration of justice or fail to administer it through inaction. Guided by the
principles of efficient time and resource allocation, magistrate, city, and district courts are
strategically distributed across Georgia.*

The specific criminal case is adjudicated based on the location where the defendant first
appeared before the court. To safeguard the interests of the parties involved in the process,
such as witnesses and victims, minimize costs, or for various other reasons, the court may,
with the chairperson’s consent, relocate the criminal case to a different court for review.
When a plea agreement is finalized, it must be ratified by the court in the jurisdiction
where the investigation concluded. Additionally, should the court independently ascertain
that a particular criminal case falls outside its purview, it will issue a ruling to this effect
and redirect the case to an appropriate court.’

Typically, a criminal case is adjudicated by a single judge at the district or magistrate
court level. However, if a case is deemed to have significant implications for judicial prec-
edent or presents complex legal challenges, the presiding court’s chairperson may mandate
a panel of three judges for collective deliberation. This requirement does not extend to jury
trials, which are always overseen by a single judge (the presiding judge).®

The principle of a competitive and equitable trial in Georgia merits particular emphasis
and attention. This principle entails the court’s responsibility to ensure equal conditions
and opportunities for all parties, preventing any bias or advantage. According to the new
Criminal Procedure Code, the court is not permitted to independently seek evidence that
could confirm the charges or assist in the defense and exoneration of the accused; such
actions are strictly the prerogative of the involved parties.” However, the second part of
Article 25 of the Criminal Procedure Code of Georgia does allow a judge to pose clarifying
questions with the consent of the parties, should it be deemed necessary to uphold the
principles of a fair trial. This provision has elicited mixed reactions from both legal partic-
ipants and the broader community. Uniform practices regarding the judge’s questioning
rights were not established, leading to scrutiny by the Constitutional Court of Georgia.®
The Court found that the restrictions on a judge’s ability to question during case review,
as stipulated in the controversial article, should be nullified. Consequently, judges in

Demetrashvili Avtandil, Kobakhidze Irakli, “Constitutional Law,” Tbilisi, 2010.
Getsadze Gia, “Forms and Types of Constitutional Control,” Journal “Man and Constitution,” N 1, Tbilisi, 1998.
Pakte Pierre, Melen-Sukramanian Ferdinand, “Constitutional Law,” edited by Avtandil Demetrashvili, Tbilisi, 2012.
Gugava Asmat, “Proceedings in Common Courts,” Tbilisi, 2014.
Collection of Authors, “Commentary on the Criminal Procedure Code,” Thilisi, 2015.
Criminal Procedure Code of Georgia, October 9, 2009, consolidated publications November 16, 2023.
Ibid.
Decision of the Plenum of the Constitutional Court of Georgia N 3/2/1478, December 28, 2021, Batumi.
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the General Court were granted greater latitude to clarify case-relevant circumstances,
thereby enabling them to deliver lawful, reasoned, and fair judgments. It is imperative
that a judge refrains from forming an opinion on the guilt or innocence of the accused
or convicted individual prior to rendering a judgment or summary judgment. While the
court might deem certain procedural actions necessary during the criminal case review,
executing these actions immediately may not always be feasible. In such instances, the
court is authorized to instruct a court of the same level or a subordinate court to perform
the specified procedural action.!

As previously noted, a network of city, district, and magistrate courts is spread across
Georgia, facilitating the administration of justice efficiently and at minimal cost. Beyond
these, Georgia boasts two Courts of Appeal and one Supreme Court of Cassation, with
one appellate court situated in Kutaisi and another in the capital city, Tbilisi. These ap-
pellate bodies, through their criminal chambers and investigative panels, undertake the
review of all appeals concerning verdicts, rulings, and summary decisions issued by the
lower courts. The jurisdiction for appeal, whether to one court or another, is determined
based on the territorial divisions of eastern and western Georgia,? a delineation further
detailed by the High Council of Justice of Georgia. In line with Article 22, Part Four of
the Criminal Procedure Code, appeals before the investigative panel at the Court of Ap-
peal are considered unilaterally by a judge. However, as per Part Five of the same article,
cases within the Criminal Chamber of the Court of Appeal are examined collegially by a
panel of three judges, although there are exceptions. For appeals concerning less serious
and serious crimes, a single judge from the Criminal Chamber of the Court of Appeal may
unilaterally adjudicate.?

The Supreme Court of Georgia, situated in Tbilisi, serves as the pinnacle of the judicial
system. The Chamber of Criminal Cases of the Supreme Court reviews cassation appeals
stemming from judgments or summary decisions made by the Court of Appeal. These
appeals are examined collegially by three judges or, for more significant cases, by a grand
chamber of nine judges, which will be discussed in further detail subsequently. A cassa-
tion appeal can be lodged if the appellant believes the Court of Appeal’s judgment to be
unlawful.* Grounds for deeming a verdict unlawful include significant violations of the
Criminal Procedure Code not identified by either the first instance court or the Court of
Appeal, or when the punishment meted out to the convicted individual grossly misaligns
with the nature of their actions and their personality.®

The Chamber of Criminal Cases of the Supreme Court of Georgia is empowered to
transfer a case to the Grand Chamber of the Supreme Court for review. This step is tak-
en only under conditions where the case’s resolution is deemed crucial for establishing
uniform judicial practice or presents a rare legal challenge. Typically, a cassation appeal
is adjudicated within the confines of the appeal and its counterclaim, with the Supreme
Court restricted from exceeding these bounds. However, in 2015, the Constitutional Court
of Georgia ruled that the Supreme Court is permitted to extend beyond the appeal’s scope
only if the legislature decriminalizes the action in question post-offense. In such instances,

1 Explanatory Dictionary of Basic Legal Terms, Bureau of the Chairman of the Tbilisi Court of Appeal, Tbilisi, 2010.
2 Resolution of the High Council of Justice of Georgia N 3, June 16, 2020, Tbilisi

3 Resolution of the High Council of Justice of Georgia N 10, August 11, 2020, Tbilisi

4 TIrakli Gabisonia, Jemal Gabelia, “Some Issues of Selection and Sentencing,” International Peer-Reviewed Scientif-
ic-Practical Journal “Jurist,” N2, 2017

5 Irine Bokhashivili, “Pre-Trial Hearing in Criminal Proceedings,” Law Journal N1, 2017.
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the court may decide to absolve an individual of liability.! Regarding the Supreme Court’s
procedures, the preliminary review of a cassation appeal deserves mention.” Should the
court find in favor of the appellant, overturning or amending the judgment on the basis
that a legal error occurred during the criminal case’s adjudication that also affects other
convicts in the same case who haven'’t filed an appeal, the court must then proceed to
address these implications.

Despite Georgia’s judicial system comprising three tiers of courts and the High Council of
Justice, no individual or entity directly participates in criminal proceedings. Consequently,
Georgian legislation permits the revision of verdicts in light of newly discovered circum-
stances. A request for the reassessment of a judgment based on such circumstances must be
submitted to the Court of Appeal, where the original verdict was issued.® The right to file
this petition is granted to the convicted individual, their lawyer, the prosecutor, and, in the
event of the convicted person’s death, their legal successor and/or attorney.* The judgment
will be subject to review under the previously mentioned conditions if any of the following
circumstances exist: a legally binding court judgment reveals that the evidence underpin-
ning the original verdict was falsified; evidence emerges indicating the composition of the
court that issued the final judgment was unlawful; a legally binding judgment verifies that
the judge, prosecutor, investigator, or jury engaged in criminal activities, or a crime was
perpetrated against the jury (such as bribery, coercion, or intimidation); a new law is enacted
that decriminalizes the action for which the individual was previously convicted by a final
verdict; or a previously unknown fact comes to light that, had it been known at the time of
the original trial, could have significantly impacted the case’s outcome.” Additionally, the
revision of a judgment may be warranted if there’s evidence to prove the commission of a
crime by a person previously deemed justified, or there might be a need to initiate criminal
prosecution against another individual whose case was previously dismissed. Furthermore, if
the prosecutor presents a resolution indicating a significant violation of the convicted person’s
rights during the trial, which was not apparent at the time, such as rulings from the European
Court of Human Rights or decisions by United Nations committees (including the Committee
on Human Rights, the Committee on the Elimination of All Forms of Discrimination Against
Women, the Committee on the Rights of the Child, the Committee Against Torture, the
Committee on the Rights of Persons with Disabilities, or the Committee on the Elimination
of Racial Discrimination), this could also necessitate a case review.® Additionally, if a verdict
is issued with significant violations of the requirements set by international conventions,
such verdicts are also eligible for revision. Specifically, a verdict against individuals convicted
based on evidence acquired through secret investigative actions may be subject to review if
the Court of Appeal subsequently rules that these investigative actions were unlawful, and
the evidence gathered from them was foundational to the retrial verdict.”

1 Decision of the Plenum of the Constitutional Court of Georgia N3/1/608,609, September 29, 2015, Batumi.
2 Irine Bokhashvili, “Problems of Criminal Appeals,” dissertation submitted for obtaining a scientific degree of Candi-
date of Legal Sciences, Ivane Javakhishvili Tbilisi State University, Tbilisi, 2003.
3 Merab Kartvelishvili, Head of Research, “Standards for the Use of Preventive Measures,” Georgian Young Lawyers’
Association, Tbilisi, 2020.
4 Goga Khatiashvili, Author of the Study, “Rights of the Victim in Criminal Proceedings (Georgian Legislation, Prac-
tice and International Approaches),” Georgian Young Lawyers’ Association, Tbilisi, 2016.
5 Nino Lekiashvili, “Problems of Realization of Presumption of Innocence as the Most Important Principle of Criminal
Proceedings,” thesis for obtaining master’s degree in law, Caucasus International University, Tbilisi, 2020.
6 Convention on the Elimination of All Forms of Discrimination Against Women, international treaty and agreement
of Georgia, November 25, 1994.

2 0 6 7 Chubinidze Natia, “Covert Investigative Actions and Privacy,” Thbilisi, 2019.




4. Structural and Functional Characteristics of the Court System in the United States

In the United States of America, similar to Georgia and many other countries, there
exists a three-tiered court system. This system comprises the U.S. District Courts at the
first level, the Circuit Courts (also known as U.S. Courts of Appeals) at the second level,
and the Supreme Court of the United States at the highest level.! Currently, the U.S. hosts
94 District Courts, 13 Circuit (appellate) Courts, and one Supreme Court, which is situated
in the nation’s capital, Washington, D.C. Before delving into the specifics of each tier, it
is essential to note that the United States operates under two types of judicial systems.?
Both systems feature courts of first and second instance and are crowned by a Supreme
Court. However, one is centered around the state Supreme Courts, and the other revolves
around the U.S. Supreme Court. The courts and their official English titles, as mentioned
earlier, belong to the federal court system. In addition to these federal courts, there are
also state courts.?

Federal courts differ from state courts primarily in their jurisdiction. Specifically, there
exists a category of cases that are exclusively heard by federal courts. Federal jurisdiction
is somewhat limited, as it predominantly handles cases sanctioned by the United States
Constitution or federal laws. For instance, to initiate a lawsuit in federal court, a plaintiff
must present a case involving the violation of the U.S. Constitution or federal legislation.
Federal courts also adjudicate civil law disputes where the parties are from different states
and the controversy or claimed damages exceed $75,000. This is known as “diversity ju-
risdiction.” Additionally, defendants have the right to request the transfer of a case from
state to federal court based on the same criteria, particularly when the plaintiff resides in
a different state.*

As previously discussed, the District Court represents the initial tier within the fed-
eral court system. These courts adjudicate both civil and criminal matters. Judges within
the District Courts are appointed for life by the President of the United States, subject to
confirmation by the Senate. The operation of the District Court mandates the presence of
at least one judge, who, in addition to presiding over cases, is tasked with the administra-
tion of the court and oversight of court personnel. This administrative role may include
holding specific administrative positions as necessary. Currently, there are approximately
670 district judges appointed across the country.

Magistrate judges also serve in the District Courts, elected to their position by a ma-
jority of the district judges. The term for a magistrate judge is set at a maximum of 8 years;
however, for appointments made on a part-time basis, the term is reduced to 4 years.’

Upon the completion of their terms, magistrate judges may be re-elected to their posi-
tions. A magistrate judge performs various duties related to criminal cases, such as issuing
search and arrest warrants, making decisions concerning bail, and ruling on the admissi-
bility of evidence that may have been obtained in violation of legal requirements, among
other procedural matters.®

1 Toni-Jaeger Fine, “The U.S. Legal System: The Basics,” Carolina Academic Press, 2021.

2 Tony M. Jaeger Fine, “American Legal Systems: A Resource and Reference Guide,” Carolina Academic Press, 2020.
3 Hemant Sharma, John M. Scheb, An Introduction to The American Legal System, Wolters Kluwer Legal & Regula-
tory U.S. 2020.

4 Thomas R. Van Dervort, David L. HUDSON, Law and Legal System, An Introduction to Law and Legal Studies in
The United States, Kluwer Legal & Regulatory U.S. 2012.

5 Lawrence M. Friedman, American Law an Introduction, Second Edition, W.W. Norton & Company, 1998.

6 Sir Mark Hedley, Modern Judge, Power, responsibility and society's expectations, Jordan Publishing the Limited,
2016.
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Moreover, specific federal district courts have been designated to handle particular
categories of cases within their predefined areas of jurisdiction. For instance, each federal
district is equipped to deal with cases related to bankruptcy. Additionally, certain courts
at the national level, such as the United States Tax Court, are authorized to adjudicate
tax-related cases. Similarly, the United States Court of Federal Claims is tasked with hear-
ing claims against the federal government, and there is also a specialized court for matters
related to international trade, known as the US International Trade Court. These special-
ized courts ensure that specific types of legal issues are addressed within the appropriate
jurisdictional framework.!

Before exploring the structure and jurisdiction of state courts, including their handling
of criminal and other types of cases, it is essential to address the complex issue of double
jeopardy, or the risk of convicting an individual twice for the same offense. While civil
cases can be moved from state courts to federal courts, this flexibility does not extend to
criminal cases. A criminal case must be adjudicated by the court in which it was originally
filed, following the submission of charges by the prosecution. Although the U.S. Constitu-
tion and various laws safeguard against charging an individual twice based on the same facts
and evidence, the application of this principle is not always straightforward or uniform.?

The principle of double jeopardy, or the prohibition against being tried twice for the
same offense, does not uniformly apply across state and federal jurisdictions. This means
that the prohibition on double jeopardy does not necessarily prevent both state and federal
courts from prosecuting the same individual for the same conduct under certain circum-
stances. Consequently, if a person is charged with premeditated murder and cannot be con-
victed in state court, there are scenarios in which the federal government might prosecute
the case under federal law, given that murder and several other crimes can be considered
offenses under both state and federal criminal law. This complexity is often highlighted
by American lawyers in their advertisements, stressing the importance of seeking profes-
sional legal advice. Each case is unique and navigating the intricacies of potential double
jeopardy issues requires specialized knowledge and expertise.?

The next level within the federal court system is represented by the U.S. Courts of
Appeals. In the United States, these appellate courts are considered among the most pow-
erful and influential, second only to the Supreme Court of the United States. This is largely
because their rulings often set precedents that impact millions of individuals within their
jurisdictions. The significant role of the Courts of Appeals is further underscored by the
fact that their decisions are frequently the final word on a case; the U.S. Supreme Court
hears only about 1% of the cases submitted to it annually, leaving the appellate courts as
the ultimate deciders in the vast majority of federal cases.*

Currently, there are 13 appellate courts in operation across the U.S. territory. Twelve
of these courts are distributed among various states, each serving the district courts of its
region and the states around it. The thirteenth Court of Appeals, known as the United
States Court of Appeals for the District of Columbia Circuit, is located in the District of
Columbia (the nation’s capital, Washington D.C.) and exclusively serves the District of
Columbia. This gives it the distinction of being the Court of Appeals with the smallest
geographical jurisdiction in the United States.

1 Rafael Leal-Arcas, International Trade and Investment Law, Multilateral, Regional and Bilateral Governance, Elgar
Publishing, incorporated, Edward, 2010.
2 George C. Thomas, Double Jeopardy: The History, The law, NYU Press, 1998.
3 Gary Falkowitz, The Complete Guide to Law Firm Intake, Expert Press, 2018.
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All Courts of Appeal are staffed by a designated number of judges, with the number
varying based on the court’s jurisdictional scope and workload. For instance, the First
Circuit Court of Appeals comprises 6 judges who oversee cases from 5 district courts across
Maine, Massachusetts, New Hampshire, Puerto Rico, and Rhode Island. This is relatively
small when compared to other appellate courts. On the other hand, the Ninth Circuit
Court of Appeals, with a vast territorial jurisdiction that includes the entire west coast of
the United States, Alaska, Hawaii, and a total of 11 states, is staffed by 29 judges. This court
reviews decisions from 13 district courts, reflecting the extensive area and population it
serves.!

Similar to the Ninth Circuit, the other 11 appellate courts operate under this system,
catering to their respective jurisdictions. Across many states and at the federal level, appel-
late court panels typically consist of 3 judges who collectively decide on cases. A decision
is reached by a majority vote among these judges. Beyond the standard appellate courts,
there are specialized courts that address specific types of appeals. These include courts that
hear veterans’ complaints and the United States Court of Appeals for the Armed Forces,
which deals with appeals related to military matters.?

The Supreme Court of the United States stands as the pinnacle of the judicial system,
holding the ultimate authority to review and decide upon cases that have ascended from
the Courts of Appeals. It’s important to note the dual court system in operation within the
USA, comprising both federal and state jurisdictions. For instance, if a case concerning the
First Amendment’s guarantee of free speech is adjudicated by a state Supreme Court and is
then appealed, it could potentially be brought before the U.S. Supreme Court. However, if
the state Supreme Court’s deliberation on the matter was grounded not in federal law but
in a state law that addresses a similar aspect of free speech, an appeal to the U.S. Supreme
Court would not be permissible.

The process of appealing a decision from the district and appellate courts to the Supreme
Court is available to any party involved in a case. Unlike the lower courts, however, the
Supreme Court possesses discretionary power over the cases it chooses to hear. In the ma-
jority of instances, for a case to be considered by the Supreme Court, the involved parties
must submit a “writ of certiorari,” which is essentially a petition for the Court to review
the case. Should this request be accepted, the Supreme Court will then set a date for an
oral argument to hear the case in detail .

If an appeal to the U.S. Supreme Court is found to be inadmissible, the decision ren-
dered by either the appellate court or the state Supreme Court becomes final and legally
binding. It’s noteworthy that of the thousands of appeals submitted to the U.S. Supreme
Court annually, only about 1% are actually heard. The Court’s docket is reserved for cases
of significant national importance, those that resolve conflicts in the application of law
among lower courts, or instances where a decision from a lower court is seen as a clear
and serious misapplication of justice that could undermine the principles of fairness and
legal integrity.

The U.S. Supreme Court is composed of nine justices. These justices are nominated by
the President of the United States and must receive confirmation from the Senate to serve.
Appointments to the Supreme Court are for life, underscoring the profound responsibility

1 Daniel j. Meador, Maurice Rosenberg, Paul D. Carrington, Appellate Courts, The Michie Company.

2 Gary D. Solis, The Law of Armed Conflict, International Humanitarian Law in war, Cambridge University Press,
2021.

3 N. E. H. Hull, William James Hull Hoffer, Peter Charles Hoffer, The Supreme Court an Essential History, University
Press of Kansas, 2007.
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and enduring impact justices have on American jurisprudence. While the United States
Constitution does not specify qualifications for Supreme Court justices, all current justices
hold advanced degrees in law, and many have extensive experience as judges in district
courts.! This level of qualification ensures that the Supreme Court is equipped with a deep
understanding of the law and a broad perspective on its application across the diverse legal
landscapes of the United States.

It is also common for the U.S. Supreme Court to include individuals who hold signif-
icant prestige within legal and academic circles, such as law professors. Among the nine
justices, one serves as the Chief Justice of the United States, a position nominated by the
President and confirmed by the Senate. It is worth noting that the nominee for Chief
Justice does not need to be a sitting member of the Supreme Court at the time of their
nomination. Historically, of the 17 individuals who have served as Chief Justice, only 5
were Associate Justices of the Supreme Court prior to assuming the role of Chief Justice.

In contrast to some countries that have a separate constitutional court, the United
States does not. The U.S. Supreme Court serves as the highest authority in constitutional
matters. It is tasked with adjudicating cases that may involve disputes between states,
the constitutionality of laws and legal documents, and ensuring their compliance with
the U.S. Constitution. This consolidates the Supreme Court’s role as the ultimate arbiter
of constitutional interpretation and enforcement, highlighting its critical function in the
American legal system.?

The state court system, as implied by its name, performs functions that are somewhat
parallel to those of the federal court system, though there are distinctions that set it apart.
While we have not delved into the state judicial system with the same depth as the federal
system, the primary reason for this approach is their conceptual similarity. However, it
is crucial to focus on aspects that distinctly differentiate state courts from their federal
counterparts. Although we have previously touched upon these differences, we will now
more thoroughly examine a critical component of the judicial system: jurisdiction. This
exploration will highlight the unique authority and scope under which state courts operate,
distinguishing them from the federal courts in terms of the types of cases they hear and
the legal principles they apply. Beyond the geographical jurisdictional differences with
federal courts, state courts also diverge based on the nature of the cases they adjudicate.?
While the Federal District, Appellate, and U.S. Supreme Courts hear criminal cases in-
volving federal offenses (with our focus here on criminal law), state Trial Courts (often
referred to as Courts of First Instance) handle criminal cases that fall under state law.
Additionally, state courts address a broader spectrum of legal matters, including issues
that arise at the municipal level. If a party wishes to challenge a decision made at the trial
level, they have the right to appeal to the State Appellate Courts.* Similar to the federal
system, there is also a State Supreme Court within each state’s judicial framework, which
reviews decisions from the appellate courts. Unlike the U.S. Supreme Court, which selects
a small percentage of cases for review, the State Supreme Courts are more likely to hear
appeals. In instances where a case at the trial level involves allegations of constitutional
violations, a decision made by a panel of three judges can lead to an automatic review by
the U.S. Supreme Court, especially in cases that directly challenge the Constitution. Ad-
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ministrative, municipal, or jurisdictional disputes within a state are typically resolved by
state courts. However, legal disputes between states fall under the exclusive jurisdiction
of the U.S. Supreme Court, underscoring its role as the ultimate arbiter in inter-state legal
matters. This layered jurisdictional structure ensures that both federal and state legal issues
are appropriately addressed within the United States’ complex legal framework.! The role
of jury trials within the U.S. judicial system is a fundamental aspect that cannot be over-
looked, embodying a deep-seated belief in the justice process. The value of jury trials was
eloquently summarized by Lord Devlin in 1956, who stated that a jury trial is “more than
a weapon of justice and more than one of the wheels of the Constitution; it is a lamp that
shows that freedom lives.” This statement underscores the jury trial’s significance not only
as a procedural element but as a symbol of democratic freedom and public participation
in the legal process. The application and approach to jury trials vary significantly across
different jurisdictions. For instance, in England and Wales, the use of juries in criminal
trials is a mandatory part of the legal process. In contrast, countries like France restrict
jury involvement to certain types of criminal cases, where jurors and judges collabora-
tively determine the outcome. Meanwhile, other nations employ the jury system in an
even more limited capacity, reflecting a diverse range of legal traditions and approaches
to justice. This variability highlights the jury trial’s adaptability to different legal cultures
and its enduring importance as a mechanism for ensuring that the principles of justice and
liberty are upheld.? Georgia also features in the discussion on the use of jury trials within
its legal system. The Criminal Procedure Code of Georgia specifies the categories of crimes
for which an accused individual can request a jury trial. In the United States, the jury trial
is particularly esteemed, serving as a significant check on the power and influence of the
judiciary. By incorporating ordinary citizens into the judicial process, it is believed that
the broader societal values and judgments are brought to bear on legal proceedings. One
of the distinguishing aspects of jury trials, particularly in the U.S., is the autonomy granted
to the jury in reaching a verdict. Unlike judges, jurors are not required to provide a ratio-
nale for their decision. They are empowered to deliver a verdict based on their collective
assessment of the evidence presented during the trial. This feature underscores the trust
placed in the jury’s judgment and its role in reflecting the community’s conscience in the
administration of justice.

An acquittal verdict that appears to disregard evidence may reflect a population’s critical
stance towards an unpopular or contentious law.? This phenomenon is not unique to the
United States; however, it is a point of contention there, with critics arguing that average
jurors may struggle to adequately assess scientific and technical evidence to reach a just
verdict. There is also a prevalent view that jurors can be overly influenced by one or two
persuasive individuals within the jury, leading to concerns about the integrity of jury deci-
sions. Additionally, some contend that juries in the United States may exhibit undue sym-
pathy towards defendants, supported by statistics suggesting that juries are more inclined
to acquit than judges. The process of deliberation, consideration, and voting by the jury
varies significantly between civil and criminal cases in the United States. For instance, in
California, a civil case verdict requires the agreement of three-quarters of the jurors, while
criminal cases demand a unanimous decision to convict or acquit the defendant. Typically,
a jury consists of twelve members, though this can vary. During deliberations, there may
be alternate jurors present, as well as a designated foreperson who plays a crucial role in

1 David L. HUDSON, Constitution Explained: A Guide for Every American, Visible Inkpress, 2022.
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facilitating discussions and leading the jury towards a verdict. This system underscores
the nuanced and complex nature of jury deliberations, reflecting the varied approaches to
ensuring fairness and justice in the legal process.'

Conclusion

This article commenced with an exploration of the court’s role as a judicial institution
within the state, focusing on the legal framework of Georgia. We discussed the Constitu-
tion of Georgia, the Organic Law of Georgia on Common Courts, and the Criminal Proce-
dure Code of Georgia to make the normative foundations, directly impacting the operation
of courts in Georgia, transparent and comprehensible to our readers.

Additionally, we delved into the resolutions of the High Council of Justice of Georgia,
which shed light on the administrative organization and overall functioning of the judi-
ciary across the Georgian territory. The Criminal Procedure Code of Georgia emerged as
a pivotal statute in understanding the structural and functional characteristics of the court
system, illustrated through the lens of Georgia. This code facilitated a detailed examination
of various procedural aspects, including the conduct of criminal trials, case appeals, verdict
revisions due to new evidence, and other judicial procedures.

The latter portion of the article dedicated itself to a comprehensive review of the
United States court system, encompassing the federal and state courts, Courts of Appeals,
and Supreme Courts. The United States was specifically chosen for its embodiment of the
common law legal system, presenting a stark contrast to Georgia’s civil law system. This
juxtaposition allowed for an insightful comparison of court functionalities and features
across these two predominant legal systems. Moreover, the institution of the jury, a crucial
component in criminal proceedings, was scrutinized for its merits and demerits, engaging
with the perspectives of both critics and proponents.

2 1 2 1 Lawrence M. Friedman, The Gig Trial, Law is Public Spectacle, University Press of Kansas, 2015.
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Abstract

Under the Georgian Criminal Procedure Code, a victim is defined as an individual
or entity suffering harm due to criminal actions. The rights and responsibilities of such
persons have evolved across various legislative periods. Victims encompass both natural
and legal persons, the latter represented by individuals authorized to review the decree
acknowledging the victim status. Typically, legal entities are victims of property crimes,
whereas crimes against the state and drug offenses, governed by public and state order
considerations, do not fall under this category. Beyond tangible rights, recent legal re-
forms have adopted a more profound approach towards victim support, acknowledging
the significance of psychological well-being alongside physical health. This shift aims to
safeguard victims from secondary victimization, which could exacerbate their plight. The
current state of victims’ human rights is a pressing issue, meriting attention due to existing
challenges and the Constitutional Court’s deliberations on victims’ rights.

Keywords: Victim Rights, Victimization.

Introduction

The Georgian Criminal Procedure Code defines a victim as “a state, natural, or legal per-
son who has suffered moral, physical, or property damage directly as a result of a crime.™

The landscape of victims’ human rights within Georgian legislation has witnessed sig-
nificant transformations. These shifts have been propelled by a blend of factors, including
the state’s evolving stance on the matter and international influences. The systematic
examination of victimology, coupled with an in-depth analysis of victims’ rights and their
psychological wellbeing, has underscored the importance of addressing victims’ rights.
Additionally, the reality in Georgia has been marked by pivotal decisions from the Con-
stitutional Court, prompted by the deficiencies in victims’ rights.

This topic has gained prominence against the backdrop of global trends, with victims’
rights increasingly taking center stage internationally. The human rights and psychological
state of individuals affected by crime have been scrutinized repeatedly by the International
Court of Justice. Notably, several verdicts against Georgia have led to the imposition of
specific obligations on the Georgian state, highlighting the international community’s
attention to the treatment of victims.

1. Historical Overview of the Victim’s Rights Situation

According to the Criminal Procedure Code of Georgia of 1998 of February 20, the vic-
tim had a broad right-in particular: the victim could avoid the person participating in the
process. He / she could make a motion to conduct investigative actions and could request

1 Criminal Procedure Code of Georgia, Article 3, Part 22.
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to participate in the investigative action, the victim would be informed at any time without
any restrictions about the materials of the criminal case and the material evidence attached
to the case. The victim was entitled to submit evidence on the case himself. In the context
of the subsidized accuser affected by the same code, he supported the prosecutor’s accu-
sation. It is interesting that the rights of the victim were so broad that he could continue
to play the role of the accuser independently of the prosecutor. It is also interesting that
if the victim refused to complain, the criminal prosecution of the case was terminated.
A person who was considered a victim in the case had the right to appeal the judgments
received by the court on appeal and Cassation.'

Under the Criminal Procedure Code of 1998, the power to officially recognize an indi-
vidual as a victim or their successor was vested in either the prosecutor or the investigator.
Additionally, a first-instance judge had the authority to acknowledge someone as a victim
during the criminal case review process. It’s important to note that the legal framework at
the time was acquainted with the concept of a victim’s representative.?

The code also established the institution of preliminary investigation, during which
victims were entitled to avail themselves of legal protection services. In cases where the
victim was a minor, legally incapacitated, or disabled, the involvement of a legal repre-
sentative was mandated. This requirement was equally applicable in situations where
the victim suffered from health issues, notably in cases identified as involving crimes of
trafficking, underscoring the legal system’s commitment to providing necessary support
to victims under various circumstances.’

The provision of such expansive rights to victims could potentially complicate legal
proceedings, particularly in cases where the dispute was private and the state’s involvement
was minimal, barring the interest of the prosecutor or specific exceptional circumstanc-
es. This scenario mirrors historical practices where victims themselves sought to redress
injustices, a concept discussed in Cesare Beccaria’s seminal 1764 treatise, “On Crimes and
Punishments.” Beccaria argued for the essential function of the criminal justice system to
protect society by deterring law violations, emphasizing the crucial role of state interven-
tion in combating crime as early as the 18th century. Despite the longstanding recognition
of this principle, the broadening of victims’ rights in recent times has sparked debates
and protests, signaling a clear demand for reform and evolution in how victims’ roles are
defined within the criminal justice system.

2. Fundamental Changes in the Criminal Procedure Code

In 2010, Georgia introduced a fundamentally revised Criminal Procedure Code. This
new code transitioned the country’s legal process from an inquisitorial system to an adver-
sarial system, aligning more closely with practices common in jurisdictions with common
law traditions. Under this reform, victims were no longer considered active participants in
criminal proceedings but were instead assigned the full scope of witness responsibilities,
alongside additional rights such as the right to be informed.*

The revised Criminal Procedure Code, effective from 2010, streamlined the process to
recognize an individual as a victim. It eliminated the necessity for a court decision or the
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initiation of court proceedings; merely the occurrence of a crime and the identification of
an affected person or their legal successor were sufficient grounds for victim status recog-
nition. A significant departure from the earlier legislation is that the authority to recognize
someone as a victim now solely rests with the prosecutor, removing this power from both
the court and the investigator. The 2010 Code, with its subsequent amendments, essen-
tially redefined the role of the victim in the legal process, limiting them to the capacity of
a witness for the prosecution and restricting their access to case materials.'

The substantial curtailment of previously broad powers inevitably led to dissatisfaction
among affected individuals who sought to retain more extensive rights. Furthermore, on
October 25, 2012, a pivotal legal milestone for European nations regarding victims’ rights was
established with the adoption of Directive 2012/29/EU. This directive aimed to “establish mini-
mum standards on the rights, support, and protection of victims of crime,” replacing Framework
Decision 2001/220/JHA, and it prompted the Georgian state to consider modifications.

This directive, alongside the resultant calls for change, catalyzed a new wave of reforms
in the criminal justice system in 2014. These reforms were designed to bolster the victim’s
role within criminal proceedings and to ensure maximum protection of victims’ interests.
These efforts were particularly focused on aligning with the principles of criminal pro-
cedure, notably the adversarial principle, thereby reflecting a commitment to integrating
international standards on victims’ rights into national legislation.?

The legislative reforms of 2014 endowed victims with significant rights, notably the right
to access case materials during the investigation phase and, crucially, the right to challenge
certain decisions made by the prosecutor. I consider the provision allowing victims to famil-
iarize themselves with case materials to be adequately comprehensive within the context of
victim rights. However, it’s important to acknowledge that expanding victims’ rights further
could potentially lead to actions that might impede the investigation’s objectives.

In Georgia, accessing criminal case materials presented challenges, particularly because
Article 57, paragraph “H” of the first part of the Criminal Procedure Code of Georgia
restricted victims from obtaining copies of these materials. This limitation highlighted a
critical area of concern in ensuring transparency and fairness for victims within the legal
process, underscoring the delicate balance between protecting victims’ rights and safe-
guarding the integrity of the investigation.

Impact of the Constitutional Court on Victim Rights

The legal framework regarding victim rights underwent a significant amendment
following a Constitutional Court decision on December 18, 2020. This decision enabled
victims to obtain copies of case materials, marking a pivotal shift. The Court found the
stipulations of Article 57, paragraph “H” of the first part of the Criminal Procedure Code—
specifically, the blanket prohibition against victims receiving copies of case materials—to
be in conflict with Article 18(2) of the Constitution. This constitutional provision upholds
an individual’s right to access information held by public institutions. As a direct conse-
quence of the Court’s ruling, victims were accorded the right to both review and obtain
copies of case materials, thereby enhancing transparency and access to information within
the legal process.?

1 Gakhokidze, J., Mamniashvili, M., & Gabisonia, Y., “The Criminal Process: A General Part,” Tbilisi, 2013.
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Prior to 2018, the Georgian Constitutional Court, through its decision on December 14
(cases 2/12/1229, 1242, 1247, 1299), expanded the scope for challenging the recognition
of an individual as a victim. This expansion allowed appeals regarding the victim status
determination not only for particularly grave offenses but also for serious and less serious
crimes, broadening the legal avenues available to victims seeking redress and recognition
within the criminal justice system.'

In recent years, Georgia has seen an uptick in cases related to femicide, domestic crimes,
and victims of these types of offenses. This increase underscores the need for enhanced
legal support for individuals impacted by such crimes. According to the provisions of the
Criminal Code of Georgia, specifically under Article 111 pertaining to domestic crimes and
Article 1261 related to domestic violence, victims facing financial difficulties are entitled to
free legal assistance. This support is available at any stage of the criminal proceedings, pro-
vided that the victim does not already have legal representation. Moreover, the entitlement
to free legal aid for individuals affected by domestic violence, as stipulated under Article
111, is granted based on criteria set forth in the Georgian law “On Legal Aid” and is to be
administered according to the regulations of the same law. This measure is part of a broader
effort to ensure that victims of domestic violence and crimes have access to the necessary
legal resources, reflecting a commitment to upholding their rights and facilitating justice.?

These legislative amendments manifest Georgia’s intent to align its victim-related
laws with international norms. The evaluation of victims’ needs, alongside international
directives, reveals a critical insight: varying categories of rights within the criminal process
are essential for victims to avoid secondary victimization. Achieving a balance—a golden
mean—between granting undefined rights and the risk of disenfranchisement is pivotal.
It ensures that victims possess rights that meet international standards, safeguarding their
dignity and supporting their recovery journey effectively. This approach underscores the
necessity of a nuanced, rights-based framework within the criminal justice system that
meticulously respects and upholds the rights of victims.

Conclusion

Reflecting on the discussed points, it is evident that the victim plays a pivotal role
in the judicial process, serving as its fundamental initiator. Without the occurrence of a
crime, there would be no basis for accusing individuals or engaging other parties in the
legal proceedings. Within the context of Georgia, victims are endowed with considerable
rights. From my perspective, granting victims access to criminal case materials might
potentially complicate the investigative process, as there’s a risk of victims attempting to
take justice into their own hands. However, it remains a fact that in Georgia, victims are
entitled to this right.

Comparatively, victims’ rights and responsibilities vary across different nations, yet
many modern European countries, including Georgia, are moving towards enhancing
these rights in alignment with the Council of Europe’s directives. This trend signifies a
progressive effort to ensure that victims’ rights are not only respected but also progressively
improved, aligning with broader European standards and demonstrating a commitment to
upholding the dignity and rights of victims within the criminal justice system.

1 Constitutional Court of Georgia, Decision on the case of citizens Khvicha Kirmizashvili, Gia Patsuria, and Gvantsa
Gagniashvili, and “Nikani Ltd” against the Parliament of Georgia.
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