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abstraqti 

statia ixilavs Uti Possidetis Juris principis arss, Uti Possidetis doqtrinis isto-
riuli evoluciasa da am principis gamoyenebas Tanamedrove saerTaSoriso samar-
TalSi.

suverenuli saxelmwifosaTvis teritoria da sazRvrebi umTavresia saerTaSori-
so politikur sistemaSi. am konteqstSi xazi gaesmis Uti Possidetis principis mniSvne-
lobas saxelmwifoebis urTierTobebSi stabilurobis miRwevasa da teritoriuli 
konfliqtebis acilebasTan dakavSirebiT. aRniSnulia isic, rom xSir SemTxvevaSi am 
principis gamoyenebam sasazRvro davebic gamoiwvia.

statiaSi gaanalizebulia yofili sabWoTa kavSiris daSlis SemTxvevaSi am prin-
cipis gamoyeneba, warmodgenilia uSualod saqarTvelosTan dakavSirebiT terito-
riuli mTlianobisa da sazRvrebis dadgenis konteqstSi, afxazeTisa da samxreT 
oseTis teritoriuli konfliqtebis WrilSi am principis gamoyenebis SesaZleblobis 
analizi. gamokveTilia, rom damoukideblobis mopovebis Semdeg Uti Possidetis Juris 
safuZvelze saqarTvelos ssr-is yofili administraciuli sazRvrebi gardaiqmna 
damoukidebeli saqarTvelos saerTaSoriso sazRvrebad, rac mxardaWerilia de-
mokratiuli saxelmwifoebis praqtikiT da afxazeTi da e. w. samxreT oseTi separa-
tistuli miznebisaTvis ver gamoiyeneben Uti Possidetis princips.

statiaSi warmodgenilia problematuri aspeqtebi, daskvna da mosazrebebi ganxi-
lul sakiTxze.

sakvanZo sityvebi: teritoriuli mTlianoba, sazRvrebi, secesia 
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Sesavali

winamdebare statia ixilavs uti possidetis juris princips _ saerTaSoriso 
samarTlis koncefcias, romelic gansazRvravs axali suverenuli saxelmwifoebis 
saxelmwifo sazRvrebs gamoyofamde arsebuli maTi administraciuli sazRvrebis 
safuZvelze. statiis mizania gaanalizos am principis evolucia, warmoaCinos misi 
gamoyeneba Tanamedrove saerTaSoriso samarTalSi, gaanalizos yofili sabWoTa 
kavSiris daSlis SemTxvevaSi am principis gamoyeneba uSualod saqarTvelosTan 
dakavSirebiT teritoriuli mTlianobisa da sazRvrebis dadgenis konteqstSi, 
afxazeTisa da samxreT oseTis teritoriuli konfliqtebis WrilSi am principis 
gamoyenebis SesaZlebloba.

saxelmwifo sazRvrebis dadgena da saerTaSoriso aRiareba nebismieri saxel-
mwifosaTvis umTavresi sakiTxia. am procesSi didi roli aqvs Uti Possidetis Juris 
principis gamoyenebas.

Uti Possidetis Juris aRiarebulia, rogorc saerTaSoriso CveulebiTi samarTlis 
doqtrina, romelic dekolonizaciis epoqaSi centraluri iyo axali saxelmwifoe-
bis teritoriuli suverenitetis, maTi sazRvrebis gansazRvrisas.1 dResdReobiT 
sayovelTaodaa aRiarebuli, rom axlad Camoyalibebuli saxelmwifoebis sazRvrebi 
dgindeba Uti Possidetis Juris principis, rogorc CveulebiTi saerTaSoriso samarTlis 
normis, gamoyenebiT. es principi maSinac ki gamoiyeneba, rodesac is ewinaaRmdege-
ba xalxis TviTgamorkvevis princips.2 Uti Possidetis doqtrina iTvaliswinebs, rom 
dekolonizaciis Sedegad warmoSobili axali saxelmwifoebi memkvidreobiT iReben 
kolonializmis droindel im administraciul sazRvrebs, romlebic maT hqondaT 
damoukideblobis mopovebis momentSi.3 bolo aTwleulebis movlenebma daadastura, 
rom Uti Possidetis Juris gamoiyeneba ara mxolod dekolonizaciis konteqstSi, aramed 
_ yvela SemTxvevaSi, rodesac axali saxelmwifoebis sazRvrebi unda ganisazRvros.4 
Uti Possidetis Juris gamoyenebuli iqna Cexoslovakiis, iugoslaviis, agreTve sabWoTa 
kavSiris daSlis Sedegad Seqmnili saxelmwifoebis SemTxvevaSi.5 

saerTaSoriso samarTalSi Uti Possidetis aris principi, romelmac Tavdapirvelad 
koloniur periodSi dadgenili administraciuli sazRvrebi saerTaSoriso sazR-
vrebad gadaaqcia6 da Tanamedrove periodSic mniSvnelovani roli aqvs. 

sabWoTa kavSiris daSlis SemTxvevaSi Uti Possidetis Juris principis gamoyeneba 
mxardaWerili iqna demokratiuli saxelmwifoebis praqtikiT da mniSvnelovani roli 
Seasrula da aqvs saqarTvelos yofili sabWoTa administraciuli sazRvrebis saer-
TaSoriso aRiarebis konteqstSi.

statiaSi warmoaCens problematur aspeqtebs, daskvnasa da mosazrebebs warmo-

1 Shaw, M. N., The Heritage of States: The Principle of Uti Possidetis Today. 67 BRIT. Y.B. INT’L L. 1996. N 1, 
115.
2 iqve, gv. 115.
3 Ratner, S. R., Drawing a Better Line: Uti Possidetis and the Borders of New States, 90 AM. J. INT’L L. 1996. 
N4, 590.
4 Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by 
Anne Peters in “Self-determination and Secession in International Law~. 2014. 95.
5 Evison, J. A., MIGs and Monks in Crimea: Russia Flexes Cultural and Military Muscles, Revealing Dire Need 
for Balance Of Uti Possidetis and Internationally Recognized Self-Determination, 220 MIL. L. REV. 2014. 95.
6 ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), General List No. 69. 
22.12.1986. Para 23.
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dgenil sakiTxze.

1. Uti Possidetis  doqtrinis istoriuli evolucia

termini Uti Possidetis momdinareobs romis samarTlidan, sadac Uti Possidetis 
exeboda sakuTrebas, qonebas da ara teritoriul suverenitets. SeiZleba, iTqvas, 
rom Tanamedrove saerTaSoriso samarTalSi arsebul Uti Possidetis Juris principTan 
romaul winamorbeds naklebad aqvs saerTo.

Tanamedrove saerTaSoriso samarTlis doqtrina Uti Possidetis Juris mecxramete 
saukuneSi laTinur amerikaSi warmoiSva.1

mravali TvalsazrisiT Uti Possidetis Juris saerTaSoriso samarTlis doqtrina 
Tavisi romauli samarTlis winamorbedis sapirispiroa. Uti Possidetis romis samar-
TalSi exeboda sakuTrebis uflebebs, saerTaSoriso samarTalSi ki _ teritoriul 
suverenitets, romis samarTalSi qmnida mxolod uflebis prezumfcias, xolo 
saerTaSoriso samarTalSi ki _ absolutur uflebas aniWebs, romis samarTalSi fa-
qtobriv mflobelobas aqcevda kanonier uflebad, xolo saerTaSoriso samarTal-
Si ki _ ugulebelyofs faqtobriv mflobelobas da koloniuri administraciuli 
sazRvrebis safuZvelze cnobs uflebas.2

istoriulad uti possidetis principi viTardeboda Semdegi ori formiT _ Uti Pos-
sidetis Juris da Uti Possidetis de facto.3 Uti Possidetis Juris gamoiyeneba dResdReobiT, 
xolo Uti Possidetis de facto warsuls ganekuTvneba. 

Uti Possidetis Juris Tanamedrove doqtrinis ukeT gasagebad Tvali unda gadava-
vloT ori saukunis win misi warmoSobis Semdeg momxdar movlenebs. me-19 saukuneSi 
laTinur amerikaSi espaneTisa da portugaliis, romlebic manamde amerikis Seer-
Tebuli Statebisa da kanadis samxreTiT mdebare yvela teritoriaze acxadebda 
pretenzias, kolonializmis dasasrulis dawyebas Tan sdevda axali saxelmwifoebis 
gaCena, romlebic am procesis Sedegad CarTulni iyvnen sasazRvro davebSi. espaneTsa 
da portugalias ar hqondaT mkafiod dadgenili axali saxelmwifoebis sazRvrebi. 
amasTan, axali damoukidebeli teritoriebi swrafad iSleboda da axal-axali saxel-
mwifoebi iqmneboda. maTi sazRvrebis Sesaxeb gauTavebeli konfliqtebis Tavidan 
acilebis mizniT axalma saxelmwifoebma maleve SemoiRes Uti Possidetis wesi, raTa 
daedginaT TavianTi sazRvrebi.4

rogorc aRiniSna, warmoiSva Uti Possidetis ori versia. Uti Possidetis de facto su-
verenitets teritoriis faqtobriv mflobels aniWebda. amis sapirispirod, Uti 
Possidetis Juris doqtrinam miwis faqtobrivi mflobelobis ignorirebas axdenda da 
fokusirebuli iyo axali saxelmwifoebis warmoSobamde koloniuri Zalebis mier 
dadgenil administraciul sazRvrebze.5

administraciuli sazRvrebi, romlebic Uti Possidetis Juris dros gamoiyeneboda 
sazRvrebis dasadgenad, ar iyo saerTaSoriso sazRvrebi da administraciuli er-
Teulebi, romlebsac es sazRvrebi SemosazRvravda, ar iyvnen axlad warmoqmnili 
qveynebis suverenuli winamorbedebi. Uti Possidetis Juris iyenebda sxvadasxva saxis 
administraciul sazRvrebs (zogs wminda administraciuls, zogsac ki saerTaSoriso 
1 Shaw, M. N., Peoples, Territorialism and Boundaries, 8 EUR. J. INT’L L. 1997. 493.
2 iqve, 492. 
3 iqve, 594-595. ix. Ratner, S. R., dasaxelebuli naSromi, supra sqolio 3, 594-595. 
4 Lalonde, S. , Determining Boundaries in a Cnflicting World: The Role of Uti Possidetis. McGill-Queen’s Univer-
sity Press. 2002. 31.
5 iqve, 31. 
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sazRvars) axali suverenuli saxelmwifoebis sazRvrebis dasadgenad. Uti Possidetis Ju-
ris gamoyenebisaTvis ar iyo saWiro koloniuri warmonaqmnis samarTalmemkvidreoba.1 
droTa ganmavlobaSi Uti Possidetis Juris gaxda dominanturi doqtrina postkoloniuri 
sazRvrebis dadgenisaTvis.2 axali damoukidebeli qveynebis erovnuli sazRvrebi 
emTxveoda yofil koloniur sazRvrebs da ar rCeboda terra nullius am kontinentze.3 
laTinuri amerikis qveynebis mier Uti Possidetis Juris-is principis gamoyenebis mizani 
iyo saxelmwifo sazRvrebTan dakavSirebuli konfliqtebis Tavidan acileba, magram 
aman mainc ver SeaCera evropis saxelmwifoebis mxridan saSinao saqmeebSi Careva da 
teritoriuli davebi.4 Uti possidetis Juris mxolod meore msoflio omis dasrulebis 
Semdeg dekolonizaciis procesis ganmavlobaSi gaxda zogadi gamoyenebis principi.5

laTinuri amerikidan Uti Possidetis Juris principi afrikaSi gavrcelda. es principi 
aRiara da miiRo afrikuli erTobis organizaciam 1964 wels afrikis saxelmwifoTa 
Soris sasazRvro davebis Sesaxeb rezoluciiT.6 Semdeg marTlmsajulebis saerTa-
Soriso sasamarTlom uti possidetis juris doqtrina gamoiyena burkina-faso/malis 
saqmeze da cxadyo am principis mniSvneloba. sasamarTlom miuTiTa, rom sazRvris 
dadgenisas gamosayenebeli iyo uti possidetis juris principi da aRniSna, rom es 
principi aris zogadi principi, romelic dakavSirebulia damoukideblobis mopo-
vebis faqtTan, romlis cxadi mizanicaa uzrunvelyos, rom axali saxelmwifoebis 
damoukideblobasa da stabilurobas safrTxe ar Seeqmnas sasazRvro davebiT pro-
vocirebuli ZmaTamkvleli brZolebiT.7 sasamarTlom xazi gausva, rom am principis 
arsi gamomdinareobs misi umTavresi miznidan, uzrunvelyos teritoriuli sazR-
vrebis dacva, rodesac xdeba damoukideblobis mopoveba, xolo aseTi teritoriuli 
sazRvrebi SeiZleba, iyos sxvadasxva administraciul erTeuls Tu kolonias Soris 
gavlebuli sazRvrebi da am SemTxvevaSi ki uti possidetis principis gamoyenebiT 
modave mxareTa yofili administraciuli sazRvrebi gadaiqca saerTaSoriso sazR-
vrebad sruli mniSvnelobiT.8

sasamarTlom ganmarta, rom Uti Possidetis Juris aris saerTaSoriso samarTlis doq-
trina, romelic gamoiyeneba mTel msoflioSi,9 naTelyo Uti Possidetis Juris principis 
farglebi da miuTiTa, rom sadac koloniuri administraciuli xazebi da am sazRvreb-
Si koloniuri xelisuflebis ganxorcieleba calsaxaa, es xazebi axali saxelmwifos 
sazRvrebad unda iqnes gamoyenebuli im SemTxvevaSic ki, Tuki axali saxelmwifo faq-
tobrivad ar flobs am teritorias. faqtobrivad saxelmwifo, romelic teritoriaze 

1 iqve, 33.
2 iqve, 23. 
3 Hasani, E., Uti Possidetis Juris: From Rome to Kosovo. 27 The Fletcher Forum of World Affairs. 2003. N2, 86
4 iqve, 87. ix. agreTve bolo periodis davebi: Icj Judgement, Land, Island and Maritime Frontier Dispute (El 
Salvador/Honduras: Nicaragua intervening), General List No. 75. 11.09.1992 <https://www.icj-cij.org/sites/default/
files/case-related/75/075-19920911-JUD-01-00-EN.pdf> [xelmisawvdomia 12.12.2023] da ICJ Judgement, Territorial 
and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicar. v. Hond.), General List 
No. 120. 08.10.2007 <https://www.icj-cij.org/sites/default/files/case-related/120/120-20071008-JUD-01-00-EN.pdf> [xe-
lmisawvdomia 12.12.2023].
5 iqve, 87.
6 Organization of African Unity, Border Disputes Among African States, AHG/Res. 16(I) <https://www.peaceau.org/
uploads/ahg-res-16-i-en.pdf> [xelmisawvdomia: 12.12.2013]. 
7 ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), General List No. 69, 
22.12.1986, para 20 <https://www.icj-cij.org/sites/default/files/case-related/69/069-19861222-JUD-01-00-EN.pdf> [xel-
misawvdomia 12.12.2023].
8 iqve, paragrafi 23.
9 iqve, paragrafi 20.
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teritoriul suverenitets moipovebs Uti Possidetis Juris-is meSveobiT ar kargavs suve-
renitets am teritoriaze am teritoriis nawilis sxva saxelmwifos mier flobisa da 
marTvis gamo.1 amasTan, Uti Possidetis Juris doqtrina prioritetulia sazRvrebis dadge-
nisas mSvidobis SenarCunebisaTvis sazRvrebis stabilurobis umTavresi mniSvnelobis 
gaTvaliswinebiT, miuxedavad postkoloniur msoflioSi mmarTvelobiTi meqanizmebis 
gansazRvraSi TviTgamorkvevis principis mniSvnelobisa.2

afrikis kontinentis garda, aRsaniSnavia teritoriuli status quo-s dacvisa 
da Uti Possidetis Juris principis gamoyeneba aziaSic.3 

amrigad, dekolonizaciis Sedegad axali damoukidebeli saxelmwifoebis war-
moSobis kvaldakval moxda evolucia Uti Possidetis doqtrinisa, romlis umTavresi 
mizanic aris saxelmwifo sazRvrebis stabilurobis principis xazgasma da uzrun-
velyofs axali saxelmwifos teritoriul legitimacias.4

bolo aTwleulebis movlenebma daadastura, rom Uti Possidetis Juris ar gamoiyeneba 
mxolod dekolonizaciis konteqstSi. es principi gamoyenebuli iqna iugoslaviis, 
Cexoslovakiisa da sabWoTa kavSiris daSlis Sedegad warmoSobili saxelmwifoebis 
sazRvrebis dadgenisas.5

2. Uti Possidetis Juris doqtrinis gamoyenebis calkeuli aspeqtebi
Uti Possidetis Juris principi saerTaSoriso samarTlis principia, romelic gamoi-

yeneba damoukideblobis mopovebis dros saxelmwifos sazRvrebs dadgenisas, ganixi-
leba damoukideblobis mopovebis procesSi teritoriuli sakiTxebis konteqstSi 
da miemarTeba saxelmwifoebriobis formirebis process.6 Uti Possidetis aRiarebulia 
saerTaSoriso samarTlis zogad principad.7 marTlmsajulebis saerTaSoriso sasa-
marTlom burkina-faso/ malis saqmeSi ganmarta, rom damoukideblobis mopovebiT 
axali saxelmwifo iZens suverenitets teritoriiTa da sazRvrebiT, romelic mas 
darCa koloniuri Zalisagan da saerTaSoriso samarTali da, Sesabamisad, Uti Possi-
detis principi gamoiyeneba axali saxelmwifos mimarT dauyovnebliv am momentidan 
dawyebuli.8 

rogorc marTlmsajulebis saerTaSoriso sasamarTlom ganmarta salvadori/
hondurasis sasazRvro davis saqmeSi, Uti Possidetis Juris aris retrospeqtiuli 
principi im gagebiT, rom saerTaSoriso sazRvrebad aqcevs Tavdapirvelad sru-
liad sxva miznebisTvis gamiznul administraciul sazRvrebs.9 Uti Possidetis Juris 
amgvarad gamonaklisia imisagan, rac cnobilia saerTaSoriso samarTalSi, rogorc 
intertemporaluri wesi, rodesac konkretuli qmedebis Sefasebisas mniSvneloba 

1 iqve, paragrafi 23.
2 iqve, paragrafi 25.
3  ICJ Judgement, Case Concerning The Temple of Preah Vihear (Cambodia v. Thailand), General list No. 45. 
15.06.1962, ICJ Reports 6, 16 <https://www.icj-cij.org/sites/default/files/case-related/45/045-19620615-JUD-01-
00-EN.pdf> [xelmisawvdomia 12.12.2023].
4 Jennings and Watts (eds.), Oppenheim’s International Law, ninth edition. 1992. 670.
5 ix. Justin A. Evison, MIGs and Monks in Crimea: Russia Flexes Cultural and Military Muscles, Revealing Dire 
Need for Balance Of Uti Possidetis and Internationally Recognized Self-Determination, 220 MIL. L. REV. 2014. 
95; Shaw, M. N., dasaxelebuli naSromi, supra sqolio 1, 106.
6 Crawford, J., The Creation of States in International Law, Oxford University Press. 2006. 107.
7 ix. Burkina Faso v Mali Case, supra sqolio 18, paragrafi 23.
8 iqve, paragrafi 30.
9 ix. Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), supra sqolio 
15, paragrafi 43.
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eniWeba am qmedebis moxdenis dros moqmed samarTals, xolo Uti Possidetis Juris ki, 
amis sapirispirod, axdens warsuli aqtebis samarTlebrivi mniSvnelobis xelaxal 
interpretacias. Uti Possidetis Juris saerTaSoriso sazRvrebis xazebad gardaqmnis 
warsulSi sxva daniSnulebiT arsebul xazebs1.

Uti Possidetis Juris principis SemTxvevaSi Sedegze gavlenas axdens „kritikuli 
TariRi“, anu is momenti, rodesac mxareTa uflebebi imgvarad dgindeba, romlis 
Semdegac qmedebebi dadgenil samarTlebrivi mdgomareobaze gavlenas veRar axdens.2 
Uti Possidetis Juris dros aseTi „kritikuli TariRi“ aris damoukideblobis mopovebis 
momenti.3

Uti Possidetis Juris principis gamoyenebisas axali saxelmwifos suvereniteti vr-
celdeba srul teritoriaze, radgan Uti Possidetis Juris principis erT-erTi mTavari 
mizania gamoricxos terra nullius mdgomareoba, rodesac teritoria rCeba carieli, 
mmarTvelis gareSe.4 rodesac erTi teritoriidan ramdenime saxelmwifo erTdrou-
lad gamoiyofa da xdeba damoukidebeli an rodesac saxelmwifo damoukidebeli 
xdeba konkretuli teritoriis nawilSi da am teritoriis darCenili nawili ar 
xdeba terra nullius, am SemTxvevaSi Uti Possidetis Juris sagnis, axali saxelmwifos teri-
toriuli farglebis gansazRvrisas gaTvaliswinebuli unda iqnes marTlmsajulebis 
saerTaSoriso sasamarTlo xazgasma benini/nigeris sasazRvro davis saqmeSi, rom Uti 
Possidetis Juris miznebisaTvis konkretul teritoriasTan dakavSirebiT ganmsazR-
vrelia damoukideblobamde mocemul teritoriaze faqtobrivi administraciuli 
kontrolis ganmaxorcielebeli erTeulis samoqmedo farglebi.5

Uti Possidetis Juris doqtrinis evoluciis periodSi es principi yovelTvis Tan-
mimdevrulad ar yofila gamoyenebuli. iyo SemTxvevebi, rodesac saxelmwifoebi 
damoukideblobamdeli sazRvrebisagan gansxvavebuli sazRvrebiT aRmoCndnen ko-
lonializmisagan gaTavisuflebulebi (mag., kamerunis SemTxveva) da iyo damoukide-
blobis dros gayofis SemTxvevac (ruanda-urundis SemTxveva).6 1933 wlis hondurasis 
sazRvris saqmeSi mxareTa kompromisis gaTvaliswinebiT teritoriebis gacvliT 
dadginda sazRvari, romelic gansxvavdeboda Uti Possidetis xazisagan TiToeuli mxa-
ris mier meoris teritoriaze SeWris Sedegebis gaTvaliswinebis Sedegad.7 amasTan, 
unda aRiniSnos, rom xsenebul calkeul SemTxvevebSi erTeulebis statusis Sesaxeb 
gadawyvetilebebs TviTon mosaxleoba iRebda, Uti Possidetis principidan gadaxvevac 
SeTanxmebiT xdeboda da gasaTvaliswinebelia is, rom burkina-faso/malis saqmeSi 
marTlmsajulebis saerTaSoriso sasamarTlom gamokveTa, rom mxareebi, marTalia, 
sasazRvro davis gadasawyvetad Uti Possidetis Juris principis gamoyenebas iTxovdnen, 
magram es principi SeTanxmebis ararsebobis SemTxvevaSic unda iqnes gamoyenebuli.8 

1  Bell, A. and Kontorovich, E. Palestine, Uti Possidetis Juris and the Borders of Israel. 58 Arizona Law Rev. 
2016. 644
2 ix. Shaw, M. N. dasaxelebuli naSromi, supra sqolio 1, 130.
3 iqve, 130.
4 ix. Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), supra sqolio 
15, paragrafi 42.
5 ICJ Judgement, Frontier Dispute (Benin/Niger), General list No. 125.12.07.2005, para 30 <https://www.icj-cij.org/
sites/default/files/case-related/125/125-20050712-JUD-01-00-EN.pdf > [xelmisawvdomia 12.12.2023].
6 Ratner, S. R. Drawing A Better Line: Uti Possidetis and the Borders of New States. 90 AM. J. INT’L L. 1996. 
599.
7 Honduras Borders Case (Guat./Hond.), 2 R.I.A.A.1933.1356-1357 <https://legal.un.org/riaa/cases/vol_II/1307-
1366.pdf> [xelmisawvdomia 12.12.2023]
8 ix. ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra sqolio 18, 
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arsebobs SemTxvevebi, rodesac Uti Possidetis Juris principis gamoyeneba garkveul 
sirTuleebs awydeba da amitom sazRvris dadgenisas mxareTa kompromisiT gaiTva-
liswineba sxva istoriuli da samarTlebrivi faqtorebi. magaliTad, salvadori/
hondurasis saxmeleTo, kunZulisa da sazRvao sazRvris davis saqmeSi marTlmsaju-
lebis saerTaSoriso sasamarTlom aRniSna, rom sazRvrebi, am SemTxvevis msgavsad, 
romlebic daudgeneli darCa damoukideblobis mopovebis Semdeg, iseTi sazRvrebia, 
romelTa SemTxvevaSic Uti Possidetis Juris argumentebi TviTon xdeba sadavo. aseT 
sazRvrebze Uti Possidetis Juris gaurkveveli xmiT saubrobs.1 

amave saqmeSi sasamarTlom aRniSna, rom Uti Possidetis Juris principi miemarTeba 
teritoriis kuTvnilebis sakiTxsac da sazRvrebis mdebareobasac. mTavari aspeqti 
am principisa aris terra nullius-is SesaZleblobis gamoricxva.2 am SemTxvevaSi sasa-
marTlom am konteqstSi, swored terra nullius-is SesaZleblobis gamoricxvis kuTxiT 
warmoadgina am principis mimarTeba teritoriis kuTvnilebis sakiTxTan. amave sa-
qmeSi sasamarTlom ganmarta, rom Uti Possidetis Juris miemarTeba sazRvris dadgenas, 
gansazRvravs teritoriis farglebs da uzrunvelyofs sazRvris dacvas.3 sazRvris 
namdviloba damoukidebelia teritoriis kuTvnilebis kanonierebis sakiTxisagan da 
sazRvris namdviloba samarTlebrivad damoukidebelia sazRvris damdgeni samarT-
lebrivi instrumentisagan. marTlmsajulebis saerTaSoriso sasamarTlom libia/
Cadis saqmeSi aRniSna, rom dadgenili sazRvari kanonierad ganagrZobs arsebobas, 
sazRvrebis stabilurobis fundamenturi principidan gamomdinare, xelSekrulebis 
bunebisa da statusis miuxedavad, da xelSekruleba SesaZloa, Sewydes kidec dad-
genili sazRvris samarTlebrivi arsebobis xelyofis gareSe.4 

Uti Possidetis Juris principi aris universaluri gamoyenebis principi. es principi 
regionuri xasiaTis araa. burkina-faso/malis saqmeSi marTlmsajulebis saerTaSo-
riso sasamarTlom erTmniSvnelovnad aRniSna, rom Uti Possidetis Juris ar aris spe-
cialuri wesi, romelic mxolod saerTaSoriso samarTlis erT konkretul sistemas 
miemarTeba, aramed igi aris zogadi principi, romelic logikuradaa dakavSirebuli 
damoukideblobis mopovebis fenomenTan, sadac ginda moxdes igi.5 afrikaSi am prin-
cipis gamoyeneba ganxiluli unda iqnes ara ubralo praqtikad, romelic xels uwy-
obs CveulebiTi saerTaSoriso samarTlis principis TandaTanobiT Camoyalibebas, 
romelic SezRuduli iqneba mxolod afrikis kontinentiT, rogorc manamde es iyo 
laTinur amerikaSi, aramed _ rogorc afrikaSi zogadi moqmedebis wesis gamoyeneba.6

Uti Possidetis Juris principis gamoyeneba uzrunvelyofs saxelmwifos teritoriu-
li mTlianobis principis ganmtkicebas7 da am doqtrinis roli umniSvnelovanesia 
saxelmwifo sazRvrebis stabilurobis principis ganmtkicebaSi.8

paragrafi 20.
1 ix. Land, Island and Maritime Frontier Dispute (El Salvador/ Honduras: Nicaragva intervening), supra sqolio 
18, paragrafi 41.
2 iqve, paragrafi 42. 
3 iqve, paragrafi 45.
4 ICJ Judgement, Case Concerning The Territorial Dispute (Libian Arab Jamahiriya/Chad). General List No.83. 
03.02.1994, para 72, 73 <https://www.icj-cij.org/sites/default/files/case-related/83/083-19940203-JUD-01-00-EN.pdf> 
[xelmisawvdomia 12.12.2023].
5 ix. ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra sqolio 18, 
paragrafi 20.
6 iqve, paragrafi 21.
7 Shaw. M. N., International Law. Cambridge University Press. 2008. 527–528.
8 Jennings, R. and Watts, A. (eds.), Oppenheim’s International Law (9th edition), Longman, London 1996, 
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3. uti possidetis juris principi saerTaSoriso da administraciuli sazRvre-

bis pirobebSi

axali saxelmwifos warmoqmnis dros Uti possidetis juris principi miemarTeba da 
uzrunvelyofs yofili sazRvrebis saerTaSoriso sazRvrebad gardaqmnas, anu gan-
sazRvravs, adgens axali saxelmwifos sazRvrebs yofili sazRvrebis safuZvelze. 
axali saxelmwifos gansaxilveli sazRvrebi SesaZloa, iyos yofili saerTaSoriso 
sazRvrebi anda yofili administraciuli sazRvrebi. TiToeul SemTxvevaSi situacia 
erTmaneTisagan gansxvavebulia.1 

saerTaSoriso sazRvrebi suverenul saxelmwifoebs mijnavs erTmaneTisagan da 
ZiriTadad dgindeba saxelmwifoTa SeTanxmebiT da aisaxeba ormxriv anda mraval-
mxriv xelSekrulebebSi. aseTi sazRvrebi ZalaSi rCeba da ganagrZobs moqmedebas 
suverenitetis nebismieri cvlilebis miuxedavad da savaldebuloa axali saxel-
mwifosaTvis. nebismierma calmxrivma cvlilebam SesaZloa, meore saxelmwifos 
interesebis xelyofa gamoiwvios. aseTi sazRvrebi ZalaSi rCeba da moqmedebs, sanam 
mxareTa TanxmobiT ar moxdeba maTi cvlileba.2

gvinea-bisau/senegalis saarbitraJo davisas wamoiWra sakiTxi, rom uti posside-
tis principi gamoyenebuliyo mxolod damoukideblobamde didi xnis win dadebuli 
xelSekrulebebis mimarT da damoukideblobis mopovebis dawyebis Semdeg koloniuri 
Zalis mier xalxis TviTgamorkvevis uflebis arsebiT elementebTan dakavSirebiT 
dadebuli xelSekrulebebi anulirebuliyo.3

saarbitraJo tribunalma ar gaiziara es midgoma, rom koloniuri Zalis mier 
dadebuli is sasazRvro xelSekruleba, romelic gaTavisuflebis procesis saer-
TaSoriso xasiaTis miRebamde daido, ar unda akmayofilebdes raime gansakuTrebul 
pirobas, raTa igi gamoyenebuli iqnes memkvidre saxelmwifos winaaRmdeg. saerTaSo-
riso samarTalSi ar arsebobs aseTi pirobis damdgeni raime norma.4

axali saxelmwifos mier saerTaSorisod aRiarebuli sazRvris cnoba dadgenili 
praqtikaa. marTlmsajulebis saerTaSoriso sasamarTlos burkina-faso/malis saq-
meSi aRniSna, rom saxelmwifoTa samarTalmemkvidreobisas winaT dadgenili saerTa-
Soriso sazRvris aRiarebis valdebuleba gamomdinareobs saerTaSoriso samarTlis 
zogadi wesidan, miuxedavad imisa, es wesi gamoxatulia Tu ara uti possidetis 
formuliT.5

saerTaSoriso sazRvrebis uwyvetobis principi vrceldeba uti possidetis kon-
cefciis miRma. uti possidetis juris mxolod axali saxelmwifos damoukideblad gaxdo-
mis procesis teritoriuli aspeqtebs ukavSirdeba da ar vrceldeba iseT SemTxve-
vebze, rodesac gadajgufebiTa Tu teritoriuli cvlilebebiT axali saxelmwifo 
ar warmoiqmneba. saerTaSoriso sazRvrebis uwyvetobis principi ki vrceldeba am 

669–670.
1 ix. Shaw, M. N dasaxelebuli naSromi, supra sqolio 1, 111.
2 iqve, 112.
3 Arbitration Tribunal For The Determination of The Maritime Boundary (Guinea-Bissau v, Senegal), Arbitral 
Award, 1989, paragrafi 40
4 iqve, paragrafi 43.
5 ix. ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra sqolio 18, 
paragrafi 24
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SemTxvevaze.1

administraciuli sazRvrebis samarTlebrivi statusi gansxvavdeba saerTaSoriso 
sazRvrebis samarTlebrivi statusisagan. administraciuli sazRvrebi erovnuli ka-
nonmdeblobiT iqmneba saSinao miznebisaTvis da saxelmwifos teritorias sxvadasxva 
nawilebad, erTeulebad yofs. aseTi sazRvrebi araa mudmivi da xSir SemTxvevaSi 
cvalebadia.

dubai/Sarjas saqmeSi saarbitraJo sasamarTlom miuTiTa, rom erTnairi Rirebu-
leba ver eqneba xelSekrulebiT anda saarbitraJo Tu sasamarTlo gadawyvetilebiT 
dadgenil sazRvars, rodesac am SemTxvevaSi dainteresebul mxareebs SeuZliaT saku-
Tari argumentebis wardgena da xelisuflis mier administraciuli wesiT dadgenil 
sazRvars, rodesac mxareTa interesebi ugulebelyofilia da administraciuli 
sazRvari dadgenilia mmarTvelis interesebis mixedviT, konkretuli politikuri 
Tu ekonomikuri konteqstidan gamomdinare, arasamarTlebrivi kriteriumebis sa-
fuZvelze.2

Uti Possidetis principis gamoyenebiT yofili administraciuli sazRvrebi gadai-
qca saerTaSoriso sazRvrebad. saerTaSoriso sazRvrebad iqceva Tavdapirvelad 
sruliad sxva miznebisTvis gamiznuli administraciuli sazRvrebi.3

miuxedavad saerTaSoriso da administraciuli sazRvrebis aSkara da udavo 
gansxvavebebisa, Uti Possidetis-is efeqti aris swored administraciuli sazRvrebis 
gadaqceva saerTaSoriso sazRvrebad, magram yvela administraciuli sazRvari ver 
gadaiqceva saerTaSoriso sazRvrad da problema saerTaSoriso samarTalSi ukav-
Sirdeba swored imis dadgenas, romeli administraciuli sazRvrebis SemTxvevaSi 
arsebobs aRniSnuli SesaZlebloba.4

koloniur konteqstSi Uti Possidetis principis gamoyenebisas, mniSvneloba rasac 
eniWeba, aris koloniuri Zalis mier dadgenili administraciuli erTeulebi da 
ara _ raime manamde arsebuli erTeulebi.5 igive salvadori/hondurasis saqmeSi 
sasamarTlom SeniSna, rom ara induri dasaxlebebis administraciuli sazRvrebi, 
aramed espaneTis koloniuri erTeulebis administraciuli sazRvrebi gardaiqmna 
saerTaSoriso sazRvrebad Uti Possidetis Juris gamoyenebis Sedegad.6 federaciuli 
saxelmwifos SemTxvevaSi mniSvneloba eniWeba yofili federaciuli saxelmwifos 
Semadgenel erTeulebs Soris gamaval administraciul sazRvrebs.7 aq mniSvnelovania 
drois aspeqtic. swored drois konkretul momentSi arsebuli administraciuli 
sazRvrebis saerTaSoriso sazRvrebad gardaqmna aris SesaZlebeli.8 relevanturi 
xdeba „kritikuli TariRis“ sakiTxi, rodesac Camoyalibda konkretuli uflebebi, 
sazRvrebis mocemuloba da ganagrZobs moqmedebas Uti Possidetis Juris principis 
amoqmedebisas, romeli principic, Tavis mxriv, rogorc burkina-faso/malis saqmeSi 
aRniSna marTlmsajulebis saerTaSoriso sasamarTlom, gamoiyeneba ara ukuqceviTi 
1 ix. Shaw, M. N dasaxelebuli naSromi, supra sqolio 1, 114.
2 Court of Arbitration, Dubai-Sharjah Border Dispute, 91 I.L.R. 1993. 579.
3 ix. ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra sqolio 18, 
paragrafi 23 da Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), da 
supra sqolio 15, paragrafi 43.
4 ix. Shaw, M. N., The Heritage of States: The Principle of Uti Possidetis Today, supra sqolio 1, 118.
5 iqve, 118. 
6 ix. ICJ Judgement, Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), 
supra sqolio 15, paragrafi 50. 
7 ix. Shaw, M. N., dasaxelebuli naSromi, supra sqolio 1, 118.
8 iqve, 118.
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efeqtiT, aramed moqmedebs dauyovnebliv axali saxelmwifos warmoSobis momenti-
dan.1 am principTan dakavSirebiT axali saxelmwifos damoukideblobis mopovebis 
momenti warmoCndeba „kritikul TariRad“.

axali saxelmwifos warmoSobis Semdeg Uti Possidetis Juris principis gamoyenebiT 
dadgenil sazRvrebSi am saxelmwifos teritoriis mimarT vrceldeba teritoriuli 
mTlianobis principi. Uti Possidetis Juris principi mimarTulia axali saxelmwifoebis 
mier miRebuli Zveli sazRvrebis xelSeuvalobis uzrunvelyofiT saerTaSoriso 
stabilurobis miznebis miRwevisaken.

4. Uti Possidetis Juris principis gamoyenebis sakiTxi dekolonizaciis konteqstis 
gareT da yofili sabWoTa kavSiris daSlis SemTxveva

Uti Possidetis Juris ar gamoiyeneba mxolod dekolonizaciis konteqstSi. tra-
diciuli dekolonizaciis dros damoukideblobis mopoveba da dekolonizaciis 
konteqstis miRma secesia erTmaneTisagan gansxvavdeba sxvadasxva aspeqtiT. deko-
lonizacia regulirebulia da aRiarebulia saerTaSoriso samarTliT, am process 
ukavSirdeba kanonierebis sakiTxi. dekolonizaciis dros damoukideblobis mopoveba 
ukavSirdeba TviTgamorkvevis uflebis realizacias da efuZneba legitimurobas, 
xolo arakoloniuri secesiis dros damoukideblobis mopoveba efuZneba da wamoi-
Wreba efeqturobis sakiTxi, legitimurobis sapirispirod, magram sagulisxmoa, rom 
TviTon Uti Possidetis Juris gamoyeneba daiwyo da ganviTarda swored me-19 saukuneSi 
laTinur amerikaSi mimdinare secesionisturi movlenebis kvaldakval, rodesac 
laTinuri amerikis qveynebis mier damoukideblobis mopoveba xdeboda, rac swored 
secesiuri procesebi iyo.2 amasTan, ver vityviT, rom secesiuri gziT saxelmwifos 
warmoSobis procesis mimarTac saerTaSoriso samarTali srulad ganyenebulia. 
saxelmwifos warmoSoba ar xdeba samarTlisagan Tavisufal zonebSi, gaiTvaliswi-
neba igive saxelmwifos formirebis procesSi Zalis gamoyenebis sakiTxi.3 saxelmwi-
foebriobas esaWiroeba faqtobrivi safuZveli, magram xdeba faqtebis Sefaseba da 
faqtebs eniWeba samarTlebrivi mniSvneloba. samarTlebrivi SefasebisaTvis unda 
moxdes faqtebis „konceptualizeba“.4 rogorc dekolonizaciis konteqstSi, ise am 
konteqstis miRma secesiis dros orive SemTxvevaSi warmoiSoba axali saxelmwifo, 
orive SemTxvevas erTnairi Sedegi aqvs da Uti Possidetis orive SemTxvevaSi SeuZlia 
stabilurobis uzrunvelyofis funqciis Sesruleba sazRvrebis dadgeniT.5 igive iu-
goslaviis daSlis SemTxvevaSi Uti Possidetis gamoyenebas mxari dauWira saarbitraJo 
komisiam (badinteris komiteti) da aRniSna, rom Uti Possidetis principi, miuxedavad 
imisa, rom Tavdapirvelad gamoiyeneboda dekolonizaciis sakiTxebis gadasawyvetad 
laTinur amerikasa da afrikaSi, amJamad aRiarebulia zogad principad. Tu sxvagva-
rad ar aris SeTanxmebuli, yofili sazRvrebi gardaiqmneba saerTaSoriso samarT-
liT dacul saerTaSoriso sazRvrebad.6 komisiam TviTgamorkvevis uflebasTan daka-

1 ix. Burkina Faso v Mali Case, supra sqolio 18, paragrafi 30.
2 ix. Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by 
Peters, A., supra sqolio 4, 108. 
3 iqve, 108.
4 Crawford., J. and Nouwen, S. eds, “Statehood after 1989: `Effectivites~ between Legality and Virtuality~ by Pe-
ters, A. in Select Proceedings of the European Society of the International Law, Vol. 3. Hart publishing 2012, 171.
5 ix. Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by 
Peters, A., supra sqolio 4, 114.
6 The Arbitration Commission of the Conference on Yugoslavia (Badinter Arbitration Committee) Opinion No 3, 
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vSirebiTac aRniSna, rom nebismier SemTxvevaSi, Tu dainteresebuli saxelmwifoebi 
sxvagvarad ar SeTanxmdebian, TviTgamorkvevis ufleba damoukideblobis momentSi 
arsebuli sazRvrebis cvlilebas ar gulisxmobs (Uti Possidetis Juris).1 

unda aRiniSnos, rom gasaziarebelia is pozicia, rom, zogadad, uti possidetis 
juris arc krZalavs da arc uSvebs secesias, es principi miemarTeba ukve damou-
kideblobis Semdeg sazRvrebis dadgenas, agnostikuria im sakiTxTan dakavSirebiT, 
unda moxdes Tu ara secesia, Seiqmnas da arsebobdes axali saxelmwifo teritoriiTa 
da axali sazRvrebiT2, aris kanonis pasuxi, reaqcia ukve Seqmnil realobasTan, axal 
saxelmwifosTan dakavSirebiT, ar aris secesiis saSualeba, waxaliseba an gamarT-
leba.3 Uti Possidetis gamoiyeneba ara damoukideblobis mopovebis procesSi, aramed 
_ ukve damoukideblobis mopovebis Semdeg.4 es principi, romelic mimarTulia da-
moukideblobis mopovebis momentSi teritoriuli farglebis dacvis uzrunvelyo-
fisaken, ar iwyebs moqmedebas TviTon damoukideblobis mopovebis procesSi.5 meore 
mxriv, unda aRiniSnos, rom TviTgamorkvevasa da secesias teritoriuli aspeqtebi 
aqvs, teritoriuli komponenti am procesSi gamokveTilia da mizani aris konkre-
tuli teritoriis garkveuli erTobisaTvis mikuTvneba. Uti Possidetis , erTi mxriv, 
vinaidan teritoriuli mTlianobis uzrunvelyofas miemarTeba konkretuli sazR-
vrebis aRiareba-dadgeniT, TviTgamorkvevis mxardamWericaa am gagebiT, Uti Possidetis 
efuZneba TviTgamorkvevisa da saSinao saqmeebSi Caurevlobis ideebs6 da, meore 
mxriv, teritoriuli sazRvrebis dadgeniT am principis mizania axali saxelmwifos 
damatebiTi danawevrebis gamoricxva. marTlmsajulebis saerTaSoriso sasamarTlom 
burkina-faso/malis saqmeSi aRniSna, rom Uti Possidetis amoqmedeba da gamoyeneba iwve-
vs da warmoSobs sazRvrebis urRveobis pativiscemas.7 Uti Possidetis mimarTulia gare 
safrTxeebisagan momdinare sasazRvro davebis acilebisaken, magram ara aqvs mxolod 
sagareo aspeqti da masve aqvs sasazRvro davebiT gamowveuli samoqalaqo omebis 
acilebis mizanic.8 burkina-faso/malis saqmeSi marTlmsajulebis saerTaSoriso 
sasamarTlom mianiSna Uti Possidetis mizanze axali saxelmwifoebis damoukideblobisa 
da stabilurobisaTvis sasazRvro sakiTxebze qveynis SigniT brZolebiT safrTxis 
Seqmnis Tavidan acilebis kuTxiT.9 

1991 wlis dekemberSi sabWoTa kavSiri daiSala da damoukidebel saxelmwifoTa 
Tanamegobrobis (dsT) Seqmna gamocxadda. minskis 1991 wlis 8 dekembris xelSekru-
lebis me-5 muxlis Tanaxmad, mxareebi aRiareben da pativs scemen Tanamegobrobis 
arsebuli sazRvrebis xelSeuxeblobas.10 amasTan, 1991 wlis 21 dekembers miRebuli 
92 ILR 168. 1992. 171.
1 iqve, 168.
2 Rathner. S. R., Drawing a better Line: Uti Possidetis and the borders of New States. 90 AJIL. Cambridge Uni-
versity Press 1996. 601.
3 Corten. O. et al. eds. `Le problème des frontières en cas de dissolution et de séparation d’Etats: quelles alter-
natives?~ by Kohen. M. G., in Demembrements d’Etats et delimitations territoriales, Bruxelles, 1999. 400.
4 iqve, 375.
5 Kohen. M. G. ed., Secession: International law perspectives. Cambridge University Press. 2006. 14-15.
6ix. Hasani, E., dasaxelebuli naSromi, supra sqolio 14, 286.
7 ix. ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra sqolio 6, 
paragrafi 20.
8 ix. Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by 
Peters, A., supra sqolio 4, 117, 118. 
9 ix. ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra sqolio 6, 
paragrafi 20.
10 muxli 5. minskis 1991 wlis 8 dekembris xelSekruleba https://www.refworld.org.ru/pdfid/52f8f06a4.pdf 
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iqna alma-aTis deklaracia, romliTac xelmomwerma saxelmwifoebma (baltiis sami 
saxelmwifosa (latvia, litva, estoneTi) da im momentSi saqarTvelos, romelic 
mogvianebiT, 1993 wels gaxda dsT-is wevri, gamoklebiT) daadastures erTmaneTis 
teritoriuli mTlianoba da arsebuli sazRvrebis xelSeuxebloba da TavianTi erT-
guleba gaeros wesdebisa da helsinkis saboloo aqtis mimarT.1 es instrumentebi 
konkretulad ar uTiTebs Uti Possidetis principze, magram ikveTeba, rom ganzraxva 
iyo Uti Possidetis doqtrinis damtkiceba, vinaidan es uzrunvelyofs axali sazRvrebis 
saerTaSoriso da regionalur legitimacias da agreTve saerTaSoriso samarTlis 
klasikuri wesebi agreTve icavs ukve dadgenil sazRvrebs, Tu Sesabamisi mxareebi 
ar SeTanxmdebian cvlilebaze.2 

Uti Possidetis miemarTeba sazRvrebis dadgenas, sazRvrebis urRveoba ki _ sazR-
vrebis dacvas.3 teritoriuli mTlianobisa da sazRvrebis urRveobis principebi 
drois TvalsazrisiT amoqmeddeba Uti Possidetis Semdeg, magram maTi gamoyeneba 
ar aris ganpirobebuli aucileblad Uti Possidetis gamoyenebiT, rameTu sazRvrebi 
SesaZloa, sxvadasxva principis gamoyenebiTa da proceduriT ganisazRvros, sazR-
vrebis urRveoba ar aris Uti Possidetis Sefaruli Camnacvlebeli da saerTaSoriso 
dokumentebSi sazRvrebis urRveobaze miTiTeba TavisTavad da aucileblad ar niS-
navs, rom sazRvrebi Uti Possidetis principis safuZvelze dadgindeba,4 magram sabWoTa 
kavSiris daSlis sazRvrebi raime sxva principiT ar gansazRvrula da sawinaaRmdego 
praqtika ar yofila. rogorc aRiniSna, dekolonizaciis konteqstis miRma secesiis 
dros Uti Possidetis principis gamoyeneba savsebiT SesaZlebelia, aRiarebulia da 
vrceldeba CveulebiTi wesiT. saerTaSoriso cnobis Sesaxeb evrokomisiis „gaidlai-
nebic“5 mimarTuli iyo yofili sabWoTa kavSirisa da yofili iugoslaviis mimarT 
gamosayeneblad da warmoadgens am konkretul konteqstSi uti possidetis principis 
saerTaSoriso miRebis mniSvnelovan mtkicebulebiT mxardaWeras6 da aseve ganvi-
Tarebuli saxelmwifo praqtika, uSiSroebis sabWos saqarTvelosa da azerbaijanis 
teritoriuli mTlianobis mxardamWeri rezoluciebi saqarTvelodan afxazeTis 
gamoyofasa7 da mTian yarabaRTan dakavSirebiT8 Uti Possidetis principis damatebiT 
mxardaWeras mowmobs.9 

sabWoTa kavSiris daSlis Semdeg Uti Possidetis gavrcelda mxolod mokavSire res-
publikebze. evrokavSiris faqtebis damdgeni misiis (taliavinis komisia) 2009 wlis 
angariSSi naTladaa miTiTebuli, rom sabWoTa kavSiris SemTxvevaSi Uti Possidetis 
vrceldeba mxolod mokavSire respublikebis sazRvrebze da avtonomiuri erTeu-
> [xelmisawvdomia 12.12.2023].
1 alma-aTis 1991 wlis 21 dekembris deklaracia <https://www.bits.de/NRANEU/START/documents/al-
ma-ata91.htm> [xelmisawvdomia 12.12.2023].
2 ix. Shaw, M. N., dasaxelebuli naSromi, supra sqolio 1, 110.
3 ix. Corten. O. et al. eds. Droit des peuples à disposer d’eux-mêmes et uti possidetis : deux faces d’une même 
médaille? by Corten. O., in Demembrements d’Etats et delimitations territoriales, l’uti possidetis en question(s), 
Bruxelles 1999. 432.
4 ix. Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by 
Peters, A., supra sqolio 4, 128-129.
5 EC Declaration on the `Guidelines on the Recognition of New States in Eastern Europe and in the Soviet 
Union~, 4 EJIL. 1993. 72.
6 ix. Shaw, M. N., dasaxelebuli naSromi, supra sqolio 1, 110.
7 ix. Security Council Resolutions 876 (1993), 896 (1994), 906 (1994), 937 (1994), 977 (1995), 993 (1995), 
1036 (199 6).
8 ix. Security Council Resolutions 822 (1993), 853 (1993), 874 (1993), 884 (1993).
9 ix. Shaw, M. N., dasaxelebuli naSromi, supra sqolio 1, 110-111.
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lebis Tu ufro qveda donis erTeulebze es principi ar vrceldeba.1 yofili iu-
goslaviis SemTxvevaSic Uti Possidetis mxolod respublikebze gavrcelebas dauWira 
mxari badinteris komitetma.2 Uti Possidetis Juris principis gamoyenebiT sabWoTa 
kavSiris yofili mokavSire respublikebis sazRvrebis damdgeni yofili sabWoTa 
administraciuli sazRvrebi gardaiqmna saerTaSoriso sazRvrebad. TiToeuli sa-
bWoTa respublika, maT Soris saqarTvelo, gaxda damoukidebeli sabWoTa periodSi 
arsebul administraciul sazRvrebSi. damoukideblobis aRdgenis Semdeg saqarTve-
los saxelmwifos teritoria ganisazRvra 1991 wlis 21 dekembris mdgomareobiT.3 
Uti Possidetis Juris amoqmedebis Sedegad konkretuli sazRvrebis dadgenis Semdeg am 
sazRvrebis xelyofa ar aris miRebuli saerTaSoriso sazogadoebis mier. taliavinis 
komisiis angariSSi miTiTebulia, rom sayovelTaod miRebuli Uti Possidetis principis 
Tanaxmad, mxolod yofil sabWoTa kavSiris Semadgenel respublikebs, saqarTvelos, 
da ara maT teritoriul nawilebs, samxreT oseTi da afxazeTi, aqvT ufleba, mii-
Ron damoukidebloba iseTi didi saxelmwifos daSlis SemTxvevaSi, rogoric aris 
sabWoTa kavSiri. samxreT oseTs ar hqonda saqarTvelodan gamoyofis ufleba da 
zustad igive miemarTeba afxazeTsac, imave mizezebidan gamomdinare. separatistuli 
teritoriuli erTeulebis, samxreT oseTisa da afxazeTis aRiareba mesame qveynis 
mier Sesabamisad ewinaaRmdegeba saerTaSoriso samarTals, radgan aseTi qmedeba 
aris ukanono Careva dazaralebuli qveynis, am SemTxvevaSi saqarTvelos suvereni-
tetsa da teritoriul mTlianobaSi. es ewinaaRmdegeba helsinkis daskvniTi aqtis 
principebs, romelTa Tanaxmadac monawile qveynebma pativi unda scen erTmaneTis 
suverenul Tanasworobasa da individualobas, iseve rogorc uflebebs, romlebsac 
moicavs da iTvaliswinebs es suvereniteti, kerZod, amaSi igulisxmeba yvela qveynis 
ufleba samarTlebriv Tanasworobaze, teritoriul mTlianobaze, Tavisuflebasa 
da politikur damoukideblobaze.4

afxazeTi da e. w. samxreT oseTi mesame da meoTxe donis erTeulebi iyvnen sabWo-
Ta kavSirSi, Sesabamisad, da orive iyo saqarTvelos SemadgenlobaSi.5 maTze ar ga-
vrcelebula Uti Possidetis . sabWoTa kavSiris SemTxvevaSi (aseve yofili iugoslaviis 
SemTxvevaSi) Uti Possidetis gavrcelda mxolod pirveli donis erTeulebze (mokavSire 
respublikebi). praqtikaSi ar arsebobs araviTari axali Uti Possidetis, romelic ufro 
qveda donis erTeulebze gavrceldeboda sabWoTa kavSiris SemTxvevaSi.6 amJamad 
saqarTvelo unitaruli saxelmwifoa. saqarTvelos konstituciis pirveli muxli 
adgens, rom saqarTvelo aris damoukidebeli, erTiani da ganuyofeli saxelmwifo, 
rac dadasturebulia 1991 wlis 31 marts qveynis mTel teritoriaze, maT Soris 
afxazeTis assr-Si da yofil samxreT oseTis avtonomiur olqSi Catarebuli refe-
rendumiT da 1991 wlis 9 aprilis saqarTvelos saxelmwifoebrivi damoukideblobis 

1 EU Report of the Independent International Fact-Finding Mission on the Conflict in Georgia, 2009. 143 <https://
www.echr.coe.int/documents/d/echr/HUDOC_38263_08_Annexes_ENG> [xelmisawvdomia 12.12.2023].
2 ix. Badinter Arbitration Committee Opinion No 3, supra sqolio 64, 171.
3 saqarTvelos 1995 wlis konstitucia, muxli 1(2). <https://matsne.gov.ge/ka/document/view/30346?pub-
lication=36> [xelmisawvdomia 12.12.2023].
4 ix. Independent International Fact-Finding Mission Report, supra sqolio 84, 143 <https://www.echr.coe.int/
documents/d/echr/HUDOC_38263_08_Annexes_ENG> [xelmisawvdomia 12.12.2023].
5 ix. ssr kavSiris 1977 wlis konstitucia, muxli 83 da muxli 87 <https://www.prlib.ru/en/node/420906> [xel-
misawvdomia 12.12.2023]; ssr kavSiris 1936 wlis konstitucia, muxli 25 <https://www.prlib.ru/en/node/420907> 
[xelmisawvdomia 12.12.2023].
6 ix. Peters, A. dasaxelebuli naSromi, supra sqolio 4, 121. 
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aRdgenis aqtiT.1 unitaruli saxelmwifoebis SemTxvevaSi Uti Possidetis prezumf-
cia sustia.2 amasTan, rogorc aRiniSna, Uti Possidetis Juris principis gamoyenebiT 
damoukideblobis mopovebis Semdeg mxolod sabWoTa kavSiris yofili mokavSire 
respublikebis sazRvrebi gardaiqmna saerTaSoriso sazRvrebad, riTac moxda mdgo-
mareobis „gayinva“ da damatebiTi danawevreba ar aris mxardaWerili saerTaSoriso 
sazogadoebis mier. Uti Possidetis principi kritikuli TariRis mocemulobas iRebs da 
akanonebs mas. Zveli, damoukideblobamdeli arsebuli sxvadasxva administraciuli 
sazRvrebi veRar daupirispirdeba Uti Possidetis amoqmedebis Sedegad ukve Seqmnil 
mocemulobas. saqarTvelos SemTxvevaSi damoukideblobis mopovebisas saqarTvelos 
SemadgenlobaSi afxazeTisa da samxreT oseTis CaTvliT arsebuli administraciul 
sazRvrebis mocemuloba iqna dakanonebuli da nebismieri dava gamoiricxeba. Uti 
Possidetis funqcia aris is, rom amoqmedebis Sedegad Sewyvitos dava Tundac raime 
winandeli teritoriuli ukanonobis Sesaxeb.3 

ukve damoukideblobis mopovebis Semdeg teritoriaze kontrolis gavrceleba, 
rogorc es aris afxazeTisa da e. w. samxreT oseTis SemTxvevaSi, romlebic saer-
Todac ruseTis kontrols eqvemdebarebian, ar gamodgeba separatistuli regione-
bis mxridan TavianT sasargeblod axali Uti Possidetis asamoqmedeblad. saxelmwifo 
praqtika ar uWers mxars amgvar gafarToebul Uti Possidetis .4 zogierT SemTxvevebSi 
formalur monacemebTan erTad qmedebebic Sefasebula kritikul momentSi teri-
toriuli dayofis arsebobis dasadgenad,5 magram es arasodes yofila ukve damou-
kideblobis momentis Semdeg am saxelmwifos konkretul teritoriaze mopovebuli 
kontroli.6

unda aRiniSnos, rom Uti Possidetis principi aris zogadi principi, romelic 
saxelmwifos Seqmnisa da aRiarebis Semdeg am saxelmwifos arsebuli sazRvrebis 
TviTnebur cvlilebas dabrkolebas uqmnis.

daskvna
sazRvrebis stabilurobas saerTaSoriso samarTali did yuradRebas aqcevs. 

saxelmwifo sazRvrebis dadgena da saerTaSoriso aRiareba nebismieri saxelmwifo-
saTvis umniSvnelovanesi sakiTxia. am procesSi didi roli aqvs Uti Possidetis Juris 
principis gamoyenebas. Uti Possidetis Juris principi aris universaluri gamoyenebis 
principi, romlis umTavresi mizanic aris saxelmwifo sazRvrebis stabilurobis 
principis xazgasma da uzrunvelyofs axali saxelmwifos sazRvrebis saerTaSoriso 
legitimacias. 

axali saxelmwifos warmoSobis Semdeg Uti Possidetis Juris principis gamoyenebiT 
dadgenil sazRvrebSi am saxelmwifos teritoriis mimarT vrceldeba teritoriuli 
mTlianobis principi. Uti Possidetis Juris principi mimarTulia axali saxelmwifoebis 

1 ix. saqarTvelos 1995 wlis konstitucia, supra sqolio 86, muxli 1.
2 ix. Shaw, M. N., Peoples, Territorialism and Boundaries. supra sqolio 7, 504. 
3  ix. Peters, A. dasaxelebuli naSromi, supra sqolio 4, 123. 
4  iqve, 123.
5  Wolfrum. R. ed. “Uti Possidetis Doctrine~, by Nesi. G. in The Max Planck Encyclopedia of Public International 
Law. Oxford University Press. 2013, para 10.
6  ix. Peters, A. dasaxelebuli naSromi, supra sqolio 4, 123. 
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mier miRebuli Zveli sazRvrebis xelSeuvalobis uzrunvelyofiT saerTaSoriso 
stabilurobis miznebis miRwevisaken.

zogadad, Uti Possidetis Juris arc krZalavs da arc uSvebs secesias, es principi 
moqmedebas iwyebs da miemarTeba ukve damoukideblobis mopovebis Semdeg sazRvrebis 
dadgenas, magram axali saxelmwifos sazRvrebis dadgeniT am sazRvrebis saerTa-
Soriso legitimaciis uzrunvelyofiT ukve am saxelmwifos arsebuli sazRvrebis 
TviTnebur cvlilebas dabrkolebas uqmnis.

Uti Possidetis Juris doqtrinis evoluciis periodSi es principi yovelTvis Tan-
mimdevrulad ar yofila gamoyenebuli. iyo SemTxvevebi, rodesac saxelmwifoebi 
damoukideblobamdeli sazRvrebisagan gansxvavebuli sazRvrebiT aRmoCndnen ko-
lonializmisagan gaTavisuflebulebi da iyo damoukideblobis dros gayofis Sem-
Txvevac, magram Uti Possidetis principidan gadaxveva SeTanxmebiT xdeboda da amJamad 
Camoyalibebuli praqtikiTa da samarTliT Uti Possidetis Juris principis gamoyenebiT 
dadgenili da aRiarebuli sazRvrebis darRveva mxardaWerili ar aris.

bolo aTwleulebis movlenebma daadastura, rom Uti Possidetis Juris ar gamoiye-
neba mxolod dekolonizaciis konteqstSi, gamoiyeneba dekolonizaciis konteqstis 
miRmac. es principi gamoyenebuli iqna iugoslaviis, Cexoslovakiisa da sabWoTa 
kavSiris daSlis Sedegad warmoSobili saxelmwifoebis sazRvrebis dadgenisas. es 
principi misi gamoyenebis Taobaze SeTanxmebis ararsebobis SemTxvevaSic unda iqnes 
gamoyenebuli. Uti Possidetis mxolod axali saxelmwifos warmoSobis dros gamoiyeneba 
da ar miemarTeba im SemTxvevebs, romelic axali saxelmwifos warmoSobas ar ukav-
Sirdeba. am principis efeqti ukavSirdeba administraciuli sazRvrebis gadaqcevas 
saerTaSoriso sazRvrebad, magram yvela administraciuli sazRvari ver gadaiqceva 
saerTaSoriso sazRvrad da problema saerTaSoriso samarTalSi ukavSirdeba swored 
imis dadgenas, romeli administraciuli sazRvrebis SemTxvevaSi arsebobs aRniS-
nuli SesaZlebloba. dadgenili praqtikiT, federaciuli saxelmwifos SemTxvevaSi 
mniSvneloba eniWeba yofili federaciuli saxelmwifos Semadgenel, umaRlesi donis 
erTeulebs Soris gamaval administraciul sazRvrebs. sabWoTa kavSiris daSlis 
SemTxvevaSi mxolod mokavSire saxelmwifoebis yofili administraciuli sazRvrebis 
mimarT iqna gamoyenebuli Uti Possidetis Juris principi. avtonomiur Tu ufro qveda 
donis erTeulebze es principi ar vrceldeba. praqtikaSi ar arsebobs araviTari 
axali Uti Possidetis, romelic ufro qveda donis erTeulebze gavrceldeboda sa-
bWoTa kavSiris daSlis SemTxvevaSi.

sabWoTa kavSiris daSlis Sedegad saqarTvelos mier damoukideblobis aRdgenis 
Semdeg Uti Possidetis Juris safuZvelze saqarTvelos ssr-is yofili administraciuli 
sazRvrebi gardaiqmna damoukidebeli saqarTvelos saerTaSoriso sazRvrebad, rac 
mxardaWerilia demokratiuli saxelmwifoebis praqtikiT, damatebiTi danawevreba 
ar aris mxardaWerili saerTaSoriso samarTliT da afxazeTisa da e. w. samxreT 
oseTis mier separatistuli miznebisaTvis Uti Possidetis principis gamoyenebis kano-
nieri safuZveli ar arsebobs. aseve imTaviTve ar aris mxardaWerili saerTaSoriso 
samarTliT demokratiuli saxelmwifos farglebSi mcxovrebi xalxisagan TviTga-
morkvevis secesiis formiT realizaciac.
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zurab aznauraSvili

grigol robaqiZis saxelobis universitetis
asistent profesori

Tamar devdariani

grigol robaqiZis saxelobis universitetis
mowveuli leqtori,

 

disciplinuri samarTalwarmoeba, rogorc samarTliani sasamarTlos 
uflebis uzrunvelyofis prevenciuli meqanizmi

abstraqti
mosamarTleTa mimarT disciplinuri samarTalwarmoebis meqanizmebis arseboba 

mniSvnelovania, rogorc demokratiul sazogadoebaSi mosamarTleTa angariSval-
debulebis uzrunvelsayofad, ise sasamarTlo sistemis mimarT ndobis gansamtki-
ceblad.

sasamarTlo xelisuflebis avtoritetis uzrunvelsayofad mosamarTlem unda 
aRiaros da daicvas qcevis is wesebi da standartebi, romlebic aucilebelia marTl-
msajulebis prestiJis dasacavad. mosamarTlis yoveli qmedeba samosamarTlo eTikis 
wesebs unda Seesabamebodes, xolo iseTi qceva, romelic arRvevs dadgenil stan-
darts da Tavisi arsiT warmoadgens SesaZlo disciplinur gadacdomas, Sesabamisi 
uflebamosilebis mqone organos mier disciplinuri samarTalwarmoebis farglebSi 
unda Sefasdes.

Tavis mxriv, disciplinuri samarTalwarmoeba xels uwyobs mosamarTlis qcevis 
imgvarad gaazrebas, rom uzrunvelyofili iqnes disciplinuri samarTalwarmoebis, 
rogorc prevenciuli meqanizmad gamoyeneba, xolo Tavad samarTalwarmoebis aRniS-
nuli saxe safrTxes ar unda uqmnides sasamarTlos damoukideblobisa da miukerZoe-
blobis fundamentur Rirebulebebs. amasTan, disciplinuri samarTalwarmoebisas 
uzrunvelyofili unda iyos samarTalwarmoebis procesis saTanado xarisxiTa da 
dadgenili wesiT warmarTva.

sakvanZo sityvebi: marTlmsajuleba, samarTliani sasamarTlo, disciplinuri 
samarTalwarmoeba.
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Sesavali
samarTliani sasamarTlos uflebiT sargeblobis uzrunvelyofas da realizebis 

SesaZleblobis arsebobas mniSvnelovani adgili ukavia marTlmsajulebis sistemaSi.
samarTliani sasamarTlos ufleba mniSvnelovania TiToeuli moqalaqisTvis, 

raTa hqondeT SesaZlebloba isargeblon im uflebiTa garantiebiT, romelic maT 
gaaCniaT. amasTan, samarTliani sasamarTlos ufleba uflebis dacvis meqanizmebis 
efeqtiani gamoyenebis SesaZleblobiT xels uwyobs kanonis uzenaesobisa da samarT-
lianobis principebis dacvas.

sasamarTlos damoukideblobis xelyofisa da sasamarTlo ganxilvis uflebis 
darRvevis Tavidan aridebis saukeTeso saSualeba disciplinuri samarTalwarmoebis 
sistemis arsebobaa. aRniSnuli sistemis sworxazovani funqcionireba mniSvnelovania, 
rogorc darRvevis SemTxvevaSi saTanado reagirebis moxdenis mizniT, ise, Semdgomi 
darRvevebis prevenciis mizniTac.

aRniSnuli meqanizmebis arseboba da maTi SesaZlo araefeqturi gamoyeneba uzrun-
velyofs naSromis aqtualobas da xazs usvams kvlevebis arsebobis mniSvnelobas.

winamdebare statiaSi ganxilulia disciplinuri samarTalwarmoebis mniSvne-
loba samarTliani sasamarTlos uflebis WrilSi, aseve gaanalizebulia adamianis 
uflebaTa evropuli sasamarTlos midgomebi da saqarTvelos kanonmdeblobaSi am 
mimarTulebiT arsebuli regulaciebi. am mizniT statia mimoixilavs sxvadasxva 
gadawyvetilebas da aanalizebs samarTliani sasamarTlos uflebis realizebis 
praqtikas disciplinuri samarTalwarmoebis WrilSi.

1. samarTliani sasamarTlos uflebis arsi da mniSvneloba
samarTliani sasamarTlo moiazrebs sasamarTlos xelmisawvdomobis uflebas, 

sasamarTlos damoukideblobasa da miukerZoeblobas, iseT procesualur mo-
Txovnebs, rogoricaa SejibrebiT samarTalwarmoebis procesSi mxareTa Tanasworo-
bis ufleba, sajaro samarTalwarmoebisa da gadawyvetilebis dasabuTebis ufleba, 
saqmis gonivrul vadaSi ganxilvis ufleba. 

mxaris ufleba misi saqme ganxilul iqnes samarTliani sasamarTlos ganxilvis 
uflebis sruli dacviT legitimuri da mniSvnelovania. Sesabamisad, mniSvnelovania 
yvela is meqanizmi, romelic aRniSnuls uzrunvelyofs, maT Sorisaa, ganWvretadi 
disciplinuri samarTalwarmoeba.1 

samarTliani sasamarTlos ufleba, pirvel rigSi, niSnavs saxelmwifo xelisu-
flebis yvela im gadawyvetilebis (qmedebis) sasamarTloSi gasaCivrebisa da samarT-
lebriv Sefasebis SesaZleblobis arsebobas, romelic SesaZloa arRvevdes adamianis 
uflebebs.2 aRniSnuli miuTiTebs samarTliani sasamarTlos uflebis kanonis uze-
naesobasTan pirdapir kavSirzec.

saqarTvelos uzenaesi sasamarTlos sadisciplino palata 2016 wlis 21 ivlisis 
#ds-S/9-16 gadawyvetilebaSi ganmartavs, rom „kanonierebis principi kanonis uze-
naesobas efuZneba. es konstituciuri principia, romlis Tanaxmad, aravis ar aqvs 

1 Note On International Standards and Good Practice of Disciplinary Proceedings Against Judges, OSCE Office 
for Democratic Institutions and Human Rights, Warsaw, 2018, 16.
2 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 15 dekembris №1/3/393,397 gadawyvetileba, 
II. §1.
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ufleba kanonmdeblobis moTxovnaTa sawinaaRmdegod ganaxorcielos raime qmedeba.“
amdenad, kanonierebis principidan gamomdinare samarTliani sasamarTlos arsebo-
ba mniSvnelovania imdenad, ramdenadac igi arsebiTi Semadgeneli nawilia adamianis 
uflebebisa. samarTliani sasamarTlos princips vxvdebiT rogorc qveynis Sida 
kanonmdeblobaSi, ise sxva mraval saerTaSoriso aqtSi, maT Soris adamianis ufle-
baTa amerikul konvenciis me-8 muxlSi1; adamianis uflebaTa evropul konvenciis 
me-6 muxlSi2; samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis 
me-14 muxlSi3 da sxva. 

aRniSnuli saerTaSoriso samarTlebrivi aqtebidan gansakuTrebiT mniSvnelova-
nia adamianis uflebaTa evropuli konvencia, romlis me-6 muxls, icavs ra samarT-
liani sasamarTlos uflebas, centraluri adgili ukavia konvenciis sistemaSi. 
samarTliani sasamarTlos uflebas demokratiul sazogadoebisaTvis fundamenturi 
mniSvneloba gaaCnia. aRniSnuli muxlis dacvis obieqts warmoadgens kanonis uze-
naesobis principi, romelsac emyareba mTlianad sazogadoeba. garda amisa, asaxavs 
im tradiciebis nawils, romlebic konvenciis preambulis Tanaxmad, saerToa kon-
venciis xelmomweri qveynebisTvis. konvenciis me-6 muxli swored is normaa, romlis 
darRvevis Sesaxeb yvelaze xSirad xdeba gancxadebebis wardgena adamianis uflebaTa 
evropul sasamarTloSi. imisaTvis, rom dava miekuTvnos me-6 muxlis moqmedebis 
sferos, unda arsebobdes dava an „Secileba“ iseT uflebebsa da valdebulebebze, 
romelTac sadavo doneze mainc aRiarebs qveynis Sida kanonmdebloba.4

aseTi uflebis dacva erovnul doneze warmoudgenelia damoukidebeli sasa-
marTlos arsebobis gareSe. sasamarTlos damoukidebloba, Tavis mxriv, samarTliani 
sasamarTlos uflebis nawilia. damoukidebeli sasamarTlo moiazrebs, rogorc 
instituciur, ise individualur damoukideblobas, Tumca, rogori SinaarsiTac ar 
unda ganixilebodes sasamarTlos damoukidebloba, umniSvnelovanesia aRiniSnos, 
rom mosamarTles damoukidebloba eniWeba adamianis uflebaTa dasacavad. 

2. mosamarTleTa angariSvaldebulebisa da disciplinuri samarTalwar-
moebis roli angariSvaldebulebis uzrunvelyofis procesSi
mniSvnelovania, rom sasamarTlos damoukideblobaSi Carevisa Tu samarTliani 

sasamarTlo ganxilvis uflebis darRvevis Tavidan aridebis mizniT saTanado si-
zustiT unda iqnas gansazRvruli disciplinuri samarTalwarmoebis procesi da 
1 samarTliani sasamarTlos ufleba Seicavs ramdenime Sesabamis debulebas sasamarTlo procesSi 
sajaro prokurorebis rolis Sesaxeb. me-8 muxlis 1-li punqti adgens: „yovel pirs, misTvis wayenebu-
li nebismieri sisxlis samarTlis braldebis an misi samoqalaqo, SromiTi, finansuri an nebismieri 
sxva xasiaTis uflebaTa da movaleobaTa gansazRvrisas, ufleba aqvs misi saqme gonivrul vadaSi da 
saTanado garantiebiT ganxilul iqnes kompetenturi, damoukidebeli da miukerZoebeli tribunalis 
mier, romelic winaswaraa Seqmnili kanonis safuZvelze“.
2 „yoveli adamiani, misi samoqalaqo xasiaTis uflebebisa da movaleobebis, an misTvis wardgenili 
sisxlissamarTlebrivi braldebis safuZvlianobis gamorkvevisas, aRWurvilia gonivrul vadaSi misi 
saqmis samarTliani da saqveynod ganxilvis uflebiT kanonis safuZvelze Seqmnili damoukidebeli da 
miukerZoebeli sasamarTlos mier“.
3 `yvela piri Tanasworia sasamarTloebisa da tribunalebis winaSe. TiToeuls aqvs ufleba misTvis 
wayenebuli yoveli sisxlis samarTlis braldebis ganxilvisas, an romelime samoqalaqo procesSi 
misi ufleba-movaleobebis gansazRvrisas, misi saqme samarTlianad da sajarod gaarCios kanonis sa-
fuZvelze Seqmnilma kompetenturma, damoukidebelma da miukerZoebelma sasamarTlom“.
4   A/HRC/11/41, [2009], §57; aseve, U.N. Doc. CCPR/C/OP/1, Larry James Pinkney v. Canada, Communication 
No. 27/1978, [1985], §34. aseve, Sunday Times v United Kingdom, [1979] ECtHR, §49.
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misi debulebebi.1 aucilebelia, rom mosamarTleebs ar daekisroT pasuxismgebloba 
mis mier mtkicebulebaTa Sefasebis Sedegad, Sinagani rwmeniT, miRebuli gadawyve-
tilebis gamo. demokratiuli sazogadoeba mosamarTlis damoukideblobis maRali 
standartis arsebobas moiTxovs. damoukidebloba, Tavis mxriv, xelSesaxebi da ka-
noniT garantirebuli unda iyos. 

saqarTvelos konstituciis 63-e muxli ganamtkicebs mosamarTleTa damouki-
deblobas, konstituciasa da kanonze morCilebas. amasTan, krZalavs mosamarTlis 
saqmianobaSi Carevas an masze gavlenis moxdenas. uTiTebs, rom kanonis Sesabamisad 
aRniSnuli dasjadi qmedebaa. amave muxliTvea garantirebuli mosamarTlisTvis 
angariSis moTxovnis dauSvebloba. mosamarTleze zemoqmedebas krZalavs „saerTo 
sasamarTloebis Sesaxeb“ saqarTvelos organuli kanonis me-8 muxlis me-2 punqtic, 
sadac aRniSnulia, rom samarTalwarmoebis procesi unda uzrunvelyofdes saTanado 
samarTlebriv da procedurul garantiebs.

mosamarTle, rogorc marTlmsajulebis ganmaxorcielebeli piri, ara mxolod 
damoukideblobis maRali garantiebiT unda sargeblobdes aramed, sazogadoebis 
winaSe angariSvaldebulebis maRali standartebi unda gaaCndes. 

jer kidev „platoni sakuTar namuSevrebSi aRniSnavda, rom mosamarTleebs ufle-
bamosilebis gadametebisas pasuxismgebloba unda daekisroT.“2 mosamarTleTa sxva-
dasxva saxis pasuxismgeblobasTan erTad,3 mniSvnelovania angariSvaldebuli marTl-
msajulebis arseboba, romelic moiazrebs rogorc individualuri mosamarTlis, 
ise sasamarTlo sistemis pasuxismgeblobas sazogadoebis winaSe. 

angariSvaldebulebas xels uwyobs sasamarTlo procesis Riaoba, ra drosac 
mosamarTle asabuTebs mis mier miRebul gadawyvetilebas. aRniSnuli warmoadgens 
egreT wodebul „axsniT angariSvaldebulebas“. angariSvaldebulebis erT-erTi 
forma uSualod mosamarTlis qmedebasac exmianeba da arasaTanado qcevisaTvis pa-
suxismgeblobis Sesabamis saxesac moiazrebs, rac gamoixateba disciplinur saqmeze 
dakisrebul sanqciaSi, xolo garkveul qmedebebTan mimarTebiT, sisxlis samarTle-
briv pasuxisgebaSi. aRniSnuli warmoadgens erTgvar „dasjiT angariSvaldebulebas“.4

miuxedavad imisa, rom mosamarTlis angariSvaldebuleba sazogadoebis winaSe 
sakmaod didia, sasamarTlos damoukideblobis moTxovnidan gamomdinare, adamianis 
uflebaTa evropuli sasamarTlo adgens, rom „mosamarTlis mier miRebuli gadawy-
vetileba ar SeiZleba iyos gadasinjvis sagani, garda gasaCivrebis tradiciuli 
procedurisa“5.

amdenad, im pirobebSi, rodesac mosamarTlis mier miRebuli aqtis kanonierebaze 
zedamxedveloba dauSvebelia6, xolo angariSvaldebuleba mosamarTlis qmedebaze 
Sesabamisi reagirebis aucileblobaze miuTiTebs disciplinuri samarTalwarmoebis 
WrilSi, mosamarTleTa mimarT disciplinuri samarTalwarmoeba erTgvar bewvis xi-
dis warmoadgens mosamarTleTa damoukideblobasa da angariSvaldebulebas Soris. 

1 Case C-719/19, European Commission v. Poland (ECLI:EU:C:2021:366), [2021], §6
2 gasitaSvili e., zambaxiZe T., loria a., mesxiSvili q., korZaxia z., moliterno j., xubuluri T., iu-
ridiuli eTika, Tb., 2021, 577.
3 mosamarTles SeiZleba daekisros, rogorc sisxlissamarTlebrivi, samoqalaqo, administraciuli, 
ise disciplinur pasuxismgebloba.
4 The position of the judiciary and its relation with the other powers of state in a modern Democracy, Consultative 
Council of European Judges (CCJE), Opinion №18, 2015, 9, 26.
5 Oleksandr Volkov v. Ukraine, №21722/11, §80
6 „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli kanonis 7510 muxlis me-5 punqti
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balansis dacva ki _ gardauvalad mniSvnelovania. disciplinuri samarTalwarmoebis 
arasaTanadod gamoyenebis pirobebSi, SesaZloa, mosamarTleTa damoukideblobis 
xelyofis, rig SemTxvevebSi zewolis mcdelobis safrTxed, xolo maTi diskredi-
taciis gziT sasamarTlos gadawyvetilebaze zemoqmedebis moxdenis meqanizmad _ 
damRupvel instrumentad SesaZloa iqces.

disciplinur samarTalwarmoebasTan dakavSirebiT yuradsaRebia „kievis reko-
mendaciebi“, romelic samarTalwarmoebis aRniSnul saxesTan mimarTebiT adgens 
zogad standartebs da gansazRvravs, rom samarTalwarmoeba profesiul gadacdomas 
unda efuZnebodes, romelic aris „uxeSi, upatiebeli da sasamarTlo xelisuflebis 
reputaciis Semlaxveli“.1 mosamarTlis mimarT disciplinaruli samarTalwarmoeba 
warmoadgens „gaZlierebul samsaxurebriv zedamxedvelobas“,2 sadac naTlad Camoya-
libebuli konkretuli disciplinuri gadacdomis saxeebisa da sanqciebis arsebobas 
(mutatis mutandis) gansakuTrebuli mniSvneloba aqvs.3 aRniSnuli ganmtkicebulia 
samarTlebrivi gansazRvrulobis principiT. saqmeSi „maestri italiis winaaRmdeg“ 
adamianis uflebaTa evropulma sasamarTlom ganmarta, rom kanonSi pirdapir ver 
iqneba miTiTebuli yvela is qceva, romelic disciplinur gadacdomas warmoadgens, 
Tumca kanonmdeblis valia maqsimalurad absoluturi sizustiT gansazRvros ga-
dacdomebTan dakavSirebuli yvela norma. 

amdenad, disciplinuri pasuxismgebloba warmoadgens mosamarTleTa mier Cade-
nil disciplinur gadacdomaze reagirebis meqanizms. samarTalwarmoebis mizania 
mosamarTleTa mier kanonmdeblobiT dadgenili funqciebis jerovnad Sesrulebis 
uzrunvelyofa, rac, ra Tqma unda, swored samarTliani sasamarTlos ganxilvis 
uflebis qvakuTxedad da amosaval wertilad unda iqnes ganxiluli. disciplinuri 
samarTalwarmoeba xels uwyobs dadgenili wesebis, eTikuri standartebis dacvasa 
da aRsrulebas, rac, pirdapirproporciulad exmianeba sasamarTlos angariSval-
debulebas. amasTan, warmoebis aRniSnuli saxe uzrunvelyofs, rogorc gadacdomis 
Camdeni piris qmedebaze Sesabamis reagirebas, ise sxva pirTa mier disciplinuri 
gadacdomis Cadenis prevencias. 

amdenad, disciplinuri samarTalwarmoeba erTgvari Semakavebeli Zalaa, iZulebis 
meqanizmia mosamarTleTaTvis, raTa ar daarRvion mxareTa fundamenturi uflebebi, 
ar miayenon gamousworebeli ziani sxva pirTa Tu sasamarTlos interesebs. samarT-
liani da efeqturi disciplinuri samarTalwarmoeba uzrunvelyofs mosamarTlis 
mier profesiuli qcevis SenarCunebas, marTlmsajulebis interesebis dacvas da 
kerZo interesebisgan Tavisufal marTlmsajulebas. Sesabamisad, disciplinuri 
samarTalwarmoebis mizani _ qcevis modelis waxaliseba, SenarCuneba da yvelasTvis 
Tanmimdevruli da samarTliani mopyrobis uzrunvelyofaa. aRniSnulis garants 
swored samarTliani sasamarTlos principebis disciplinur samarTalwarmoebaSi 
danergva, gavrceleba da efeqtiani gamoyeneba warmoadgens.

1 ODIHR Max Planck Minerva Research Group on Judicial Independence, Kyiv, 23-25 June 2010, §25.
2 gogiaSvili g., samosamarTlo samarTali, meore gamocema, Tb., 2020, gv.71.
3 adamianis uflebaTa interamerikulma sasamarTlom disciplinuri saxdelTan mimarTebiT ganmarta, 
rom igi aris sadamsjelo meqanizmi, romelsac SeuZlia mniSvnelovani gavlena moaxdinos adamianis 
uflebebze, gansakuTrebiT mosamarTlis Tanamdebobidan gaTavisuflebis SemTxvevaSi (López Lone et 
al. v. Honduras, [2015] IACtHR §257).
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3. disciplinuri samarTalwarmoebis procesSi samarTliani sasamarTlos 
uflebis realizebis principebi
samarTliani sasamarTlos uflebis realizebas mniSvnelovani adgili akisria 

disciplinuri samarTalwarmoebis ganxorcielebis procesSi. upirveles yovlisa, 
mniSvnelovania misi normatiuli mowesrigeba gadacdomebis zedmiwevniT srulyofi-
lad reglamentacia da araorazrovani Camoyalibeba. xolo aRniSnulis misaRwevad 
uzrunvelyofili unda iyos samarTliani disciplinuri samarTalwarmoebis swori, 
ganuxreli praqtikis Camoyalibeba.

naTlad Camoyalibebul, zedmiwevniT detalurad gansazRvrul disciplinur ga-
dacdomebTan mimarTebiT aRsaniSnavia, rom adamianis uflebaTa evropuli konvencia 
iTvaliswinebs samarTlebrivi gansazRvrulobis principis da aRniSnulis magaliTad 
ganixilavs samarTalwarmoebis xandazmulobis vadis sakiTxs, radganac „sasamarT-
lo acxadebs, rom xandazmulobis vada ramdenime mniSvnelovan mizans emsaxureba, 
kerZod, is uzrunvelyofs samarTlebriv gansazRvrulobas, icavs potenciur mo-
pasuxeebs droulad ganucxadebeli saCivrebisgan, romelTa ganxilvis SemTxvevaSic 
rTuli iqneboda samarTlianobis dadgena, vinaidan sasamarTloebs mouwevdaT ga-
dawyvetilebis miReba im movlenebis irgvliv, romelTac Soreul warsulSi hqonda 
adgili da im mtkicebulebis safuZvelze, romelmac, savaraudod drois gasvlis 
gamo, sandooba dakarga da srulfasovan mtkicebulebad ver ganixileba.“1

adamianis uflebaTa evropuli konvenciis me-6 muxli, romelic moiazrebs saqmis 
samarTliani ganxilvis uflebas, adgens, rom „yoveli adamiani ... aRWurvilia ... misi 
saqmis samarTliani da saqveyno ganxilvis uflebiT kanonis safuZvelze Seqmnili 
damoukidebeli da miukerZoebeli sasamarTlos mier.“ adamianis uflebaTa evropuli 
sasamarTlos praqtikis Sesabamisad disciplinuri samarTalwarmoebis sruli pro-
cesis ganmavlobaSi mxareebs unda hqondeT Tanabari SesaZleblobebi2, xolo Tavad 
disciplinuri samarTalwarmoebis procesSi ara mxolod gadacdomaTa da procesis 
gansazRvrulobis principi unda moqmedebdes, aramed mosamarTle aRWurvili unda 
iyos gansazRvruli uflebebiTa da garantiebiT.

mosamarTlis uflebriv garantiebSi moiazreba samarTliani sasamarTlos erT-er-
Ti principic _ gasaCivrebis ufleba. evropis mosamarTleTa sakonsultacio sabWos 
(CCJE) #3 daskvnis3 Sesabamisad disciplinuri warmoeba ise unda iyos organize-
buli, rom disciplinuri organos mier iniciirebuli gadawyvetilebis gasaCivreba 
SesaZlebeli iyos sasamarTloSi.4 evropis qveynebis praqtikaSi msgavsi organo 
umeteswilad aris an zemdgomi instanciis sasamarTlo, an uzenaesi sasamarTlo.5 
saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis Sesabamisad „samarT-
lebrivi saxelmwifos pirveladi funqcia adamianis uflebaTa da TavisuflebaTa 
sruli realizacia da adekvaturi dacvaa, samarTliani sasamarTlos ufleba, ro-
gorc samarTlebrivi saxelmwifos principis ganxorcielebis erTgvari sazomi, 

1 Oleksandr Volkov v. Ukraine, №21722/11, §137.
2 iqve, §87-91.
3 evropis mosamarTleTa sakonsultacio sabWos (CCJE) №3 daskvna „mosamarTleTa profesiuli 
qcevis maregulirebeli principebisa da wesebis, kerZod, eTikis normebis, TanamdebobasTan Seufer-
ebeli qcevisa da miukerZoeblobis Sesaxeb“, strasburgi, safrangeTi, 19.11.2002.
4 evropis mosamarTleTa sakonsultacio sabWos (CCJE) №3 daskvna, §72.
5 euTos demokratiuli institutebisa da adamianis uflebebis ofisis angariSi „mosamarTleTa dis-
ciplinuri warmoebis saukeTeso praqtikisa da saerTaSoriso standartebi“, §47.
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gulisxmobs yvela im sikeTis sasamarTlo dacvis SesaZleblobas, romelic Tavisi 
arsiT uflebas warmoadgens...“1

„saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli kanonis 755​4 muxlis 
pirveli punqtis Sesabamisad, mosamarTles disciplinuri samarTalwarmoebis pro-
cesSi gasaCivrebis ufleba warmoeSoba sadisciplino kolegiis gadawyvetilebis 
Semdgom, romelic SeiZleba gasaCivrdes uzenaesi sasamarTlos sadisciplino pala-
taSi, rac, ra Tqma unda, warmoadgens samarTliani sasamarTlos uflebiT efeqtiani 
sargeblobis SesaZleblobas.

adamianis uflebaTa evropuli sasamarTlo dadgenili praqtikis Sesabamisad, 
samarTliani sasamarTlos uflebas disciplinur samarTalwarmoebaSi ganixilavs 
„damoukidebeli da miukerZoebeli sasamarTlos“ da „kanonis safuZvelze Seqmnili 
sasamarTlos“ principebis WrilSi.

sasamarTlos ganmartebiT, konvenciis me-6 muxlis 1-li paragrafi moicavs „da-
moukidebeli da miukerZoebeli sasamarTlos“ principis arsebobas, xolo miukerZoe-
blobasTan dakavSirebiT ki ganmartavs, rom is dadgenadia an subieqturi midgomis 
farglebSi, romelic gulisxmobs mocemul saqmeSi mocemuli mosamarTlis Sinagani 
rwmenis dadgenis mcdelobas da obieqturi midgomis Sesabamisad, romelic gulisxm-
obs imis gansazRvras, man sakmarisi garantiebi uzrunvelyo Tu ara am kuTxiT raime 
saxis legitimuri eWvis gamosaricxad.2 sasamarTlo aRniSnul saqmeSi msjelobs 
mosamarTleTa nawilis winaswar Camoyalibebuli ganwyobebis arsebobaze, radganac 
isini pirveli instanciis wesiT ukve monawileobdnen amave saqmis ganxilvaSi.3

amasTan, „kanonis safuZvelze Seqmnili sasamarTlos“ principis Sesaxeb msjelo-
bisas adamianis uflebaTa evropuli sasamarTlo ganmartavs, rom precedentuli 
samarTlis Tanaxmad, terminis _ „kanonis safuZvelze Seqmnili sasamarTlo“ obieqtia 
uzrunvelyofa imisa, „rom sasamarTlo sistema demokratiul sazogadoebaSi ar aris 
damokidebuli aRmasrulebeli xelisuflebis diskreciaze, aramed is regulirdeba 
parlamentidan gamomdinare kanoniT“.4 fraza „kanonis safuZvelze Seqmnili“ moicavs 
ara mxolod samarTlebriv safuZvlebs „sasamarTlos“ arsebobisaTvis, aramed sasa-
marTlos Semadgenlobas TiToeul saqmeSi“.5 aRniSnul principebs gansakuTrebuli 
mniSvneloba aqvs Tavad disciplinuri samarTalwarmoebisTvis, radgan discipli-
nuri samarTalwarmoebis ganmaxorcielebeli organo adamianis uflebaTa evropuli 
sasamarTlos mier ganixileba, rogorc „tribunali“6. amdenad, yvela is winapiroba, 
rac samarTliani sasamarTlos uflebis realizebis farglebSi sasamarTloebisTvis 
aris dadgenili, dadgenilia, maT Soris, disciplinuri samarTalwarmoebis ganma-
xorcielebeli organoebis mimarTac. 

sainteresoa, ra roli aqvs Tavad disciplinur samarTalwarmoebas samarTliani 
sasamarTlos uflebiT sargeblobaSi? xelisuflebis danawilebis principidan ga-
momdinare, saxelmwifos demokratiuli ganviTarebisTvis sasamarTlo xelisuflebas 
umniSvnelovanesi roli gaaCnia, xolo sasamarTlos damoukidebloba saxelmwifos 
demokratiuli ganviTarebis mTavar elements warmoadgens.

1 saxalxo damcveli saqarTvelos parlamentis winaaRmdeg, saqarTvelos sakonstitucio sasamarT-
los gadawyvetileba №1/466
2 sturua saqarTvelos winaaRmdeg, #45729/05, §33.
3 iqve. §35.
4 Oleksandr Volkov v. Ukraine, #21722/11, §150.
5  iqve. §151.
6 sturua saqarTvelos winaaRmdeg, #45729/05, §40.
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sasamarTlos damoukidebloba „kanonis uzenaesobis winapiroba […] da samarTlia-
ni sasamarTlo procesis fundamenturi garantia.“1 mosamarTlis pasuxismgebloba 
moiTxovs marTlmsajulebis keTilsindisierad da miukerZoeblad, yovelgvari zega-
vlenisagan Tavisuflad gadawyvetas, radgan damoukidebeli marTlmsajulebis mTa-
vari arsi swored moqalaqeTa uflebebis dacvisTvis zegavlenisgan Tavisuflebaa. 

rogorc ukve aRiniSna kanonis uzenaesoba, romelic samarTliani sasamarTlos 
uflebisa da samarTliani ganxilvis uflebis Semadgeneli nawilia, disciplinuri 
samarTalwarmoebis ganWvretadobis aucileblobaze miuTiTebs. ara mxolod dis-
ciplinuri samarTalwarmoeba unda iyos samarTliani sasamarTlos garanti, aramed 
Tavad disciplinuri samarTalwarmoeba unda iyos samarTliani sasamarTlos prin-
cipebis Sesabamisi da mis safuZvelze agebuli. 

adamianis uflebaTa evropuli sasamarTlo, iseve rogorc saqarTvelos sakonsti-
tucio sasamarTlo miuTiTeben adamianis uflebebisa da gansazRvrulobis principis 
mniSvnelobaze. amasTan, saqarTveloSi moqmedi disciplinuri samarTalwarmoebis 
procesi, „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organul kanonSi arse-
buli principebi Tu Tavad praqtika miuTiTebs disciplinuri samarTalwarmoebis 
mniSvnelobasa da rolze. 

principebis doneze gawerili disciplinuri samarTalwarmoeba, misi mniSvnelo-
bidan gamomdinare, praqtikaSi efeqtiani samarTalwarmoebis SesaZleblobas unda 
iTvaliswinebdes. am mxriv aRsaniSnavia, rom disciplinuri samarTalwarmoebis 
ganmaxorcielebeli organoTa mier proaqtiulad gamoqveynebuli statistikuri 
informacia, Tu angariSebi2 miuTiTebs, rom kanoniT gaTvaliswinebuli garantiebiT 
sargeblobis uflebamosileba da SesaZlebloba mosamarTleebs gaaCniaT. aRniSnuli 
ki gansakuTrebiT mniSvnelovania samarTliani disciplinuri samarTalwarmoebis 
uzrunvelsayofad. 

rogorc ukve aRiniSna, disciplinuri samarTalwarmoebis ganmaxorcielebel or-
ganoTa mier proaqtiulad gamoqveynebuli statistikuri informacia da angariSebi 
mniSvnelovania samarTalwarmoebis Sedegebis gasaanalizeblad. amasTan, gamoqveyne-
buli informacia mniSvnelovan rols TamaSobs mosamarTleTa informirebis kuTxiT. 
amdenad, gamoqveynebulma angariSebma da gankargulebebma prevenciuli meqanizmis 
roli unda Seasrulos da uzrunvelyos mosamarTleTa informireba sxvadasxva 
SemTxvevaSi miRebuli gadawyvetilebisa da Sesabamisi reagirebis Sesaxeb. 

disciplinuri pasuxismgeblobis safuZvlebis dadgena mosamarTleebs saSualebas 
aZlevs icodnen qcevis is standartebi, romelTa dacvasac maTgan moelian. gan-
sazRvruli disciplinuri gadacdomebi uzrunvelyofs samarTlian gafrTxilebas 
maTTvis, vinc SesaZloa ver daicvas dadgenili standartebi. aRniSnuli ki swored 
kanonis uzenaesobisa da samarTliani sasamarTlos principebis dacvas emsaxureba 
miznad. disciplinuri samarTalwarmoebis mizani sasamarTlo xelisuflebis TviT-
nebobisagan dacva da mosalodneli Sedegebis winaswar ganWvreta warmoadgens. 

1 evropaSi usafrTxoebisa da TanamSromlobis konferenciis (CSCE) monawile qveynebis warmomad-
genlebis 1986 wlis venis Sexvedris daskvniTi dokumenti, 1989; CSCE-is adamianuri ganzomilebis 
sferoSi konferenciis kopenhagenis dokumenti, 1990; parizis qartia axali evropisTvis, 1990; CSCE-
is adamianuri ganzomilebis sferoSi konferenciis moskovis Sexvedris dokumenti, 1991; MC.DOC/4/06
2 damoukidebeli inspeqtoris samsaxuri, romelic mosamarTleTa disciplinuri samarTalwarmoebis 
dawyebis eqskluziuri uflebamosilebiT sargeblobs kvartalurad amuSavebs da aqveynebs statis-
tikur informacias, xolo yovelwliurad amzadebs daskvnebisa Tu iusticiis umaRlesi sabWos gad-
awyvetilebebis analizs.
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amdenad, disciplinur samarTalwarmoebasTan samarTliani sasamarTlos ufleba 
gadajaWvulia, erTi mxriv, samarTalwarmoebis procesSi samarTliani sasamarTlos 
uflebis elementebis arsebobiTa da meore mxriv, Tavad samarTalwarmoebiT sasa-
marTlo davis monawile mxareTa samarTliani sasamarTlos uflebis realizebis 
xelSewyobiT. 

daskvna
mosamarTleTa mimarT disciplinuri samarTalwarmoebis procesi rTuli da 

mravalmxriv mniSvnelovani, aqtualuri sakiTxia, romlis kvleva samecniero Tval-
sazrisiT sasicocxlod mniSvnelovan mimarTulebas warmoadgens. ra Tqma unda imis 
gaazreba Tu ramdenad mniSvnelovania disciplinuri samarTalwarmoeba, samarTliani 
sasamarTlos ufleba, Tu disciplinuri samarTalwarmoebis procesSi samarTliani 
sasamarTlos uflebiT sargebloba rTuli procesia, Tumca winamdebare statiis 
mizani iyo warmoeCina Temis aqtualoba, mniSvneloba da ganesazRvra momavali kvle-
vis safuZveli. arsebuli realoba cxadyofs, rom disciplinur samarTalwarmoe-
basTan mimarTebiT samecniero kvlevebis nakleboba misi efeqtianobis gansazRvris 
SesaZleblobas amcirebs. 

amdenad, mniSvnelovania sakiTxis swori gaazreba, radgan mosamarTleTa damou-
kidebloba, maTi uvadod ganwesebis pirobebSi ki ganWvretadi disciplinuri samar-
TalwarmoebiT gadacdomebze reagireba, ara mxolod sasamarTlo sistemis, aramed 
zogadad sazogadoebis keTildReobisa da qveynis ganviTarebis safuZvelia. 

disciplinuri samarTalwarmoeba arc mosamarTleTa „dasjis“ da arac gadac-
domaTa waxalisebis meqanizmad ar unda iqces. samarTalwarmoebis aRniSnuli saxis 
mTavari funqcia SesaZlo gadacdomebis Semdgomi prevencia da arasaTanado qcevis 
Tavidan arideba unda iyos. am procesSi damoukidebeli, miukerZoebeli, obieqturi 
da efeqtiani disciplinuri samarTalwarmoebis safuZveli kanonis uzenaesoba da 
samarTliani sasamarTlos principebis dacvaa. 
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sajaro samsaxurSi saCuqris samarTlebrivi regulirebis gamowvevebi 
Tanamedrove qarTul kanonmdeblobaSi

abstraqti
statia miznad isaxavs sajaro samsaxurSi saCuqris samarTlebrivi regulirebis 

gamowvevebis identificirebas, romelic gavlenas axdens efeqtur mmarTvelobiT 
procesze. saqarTvelos moqmedi sakanonmdeblo mowesrigebis pirobebSi, yovelTvis 
arsebobda saCuqris sakiTxis maregulirebeli normebis mkafio reglamentireba/aRs-
rulebis problema, rac erT-erT damabrkolebel garemoebas warmoadgens efeqturi 
da efeqtiani mmarTvelobiTi procesis ganxorcielebisas. statiaSi ganxilulia ga-
remoebebi, romelic mniSvnelovania saCuqris sakiTxis saTanado regulirebisTvis, 
Sefasebulia saCuqris riskebi da misi gadaWris qmediTi meqanizmebi, gamokveTilia 
mkafio samarTlebrivi normebis saWiroeba da masze dafuZnebuli qmediTi aRsru-
lebis instrumentebis damkvidreba. Seswavlili da damuSavebulia saCuqris sakiTxis 
maregulirebeli kanonmdebloba, sxvadasxva avtoris saxelmZRvaneloebi da sxv. 
moZiebuli masalebis damuSavebisTvis gamoyenebul iqna kvlevis rogorc zogadi 
ise specialuri meTodebi, maT Soris analizi da sinTezi, sistemuri, SedarebiT-sa-
marTlebrivi meTodebi.

saZiebo sityvebi: sajaro mmarTveloba, sajaro samsaxuri, saCuqari, regulireba, 
praqtika 

Sesavali
sajaro samsaxurSi saCuqris sakiTxis, rogorc efeqturi da gamWvirvale mmar-

TvelobiTi procesis xelSemwyobi da ganmapirobebeli erT-erTi elementis, mkafio 
samarTlebrivi regulireba mniSvnelovania nebismieri qveynis mmarTvelobiTi saq-
mianobis ganxorcielebisa Tu samarTlebrivi ganviTarebis WrilSi. swored amitom, 
mizanSewonilia ganxorcieldes sajaro samsaxurSi saCuqarTan dakavSirebuli sa-
marTlebrivi normebis mkafio reglamentireba, raTa ar moxdes erTi mxriv, saja-
ro moxeleTa uflebrivi mdgomareobis aramiznobrivi SezRudva da meore mxriv, 
uzrunvelyofil iqnas sajaro interesebis saTanado dacva. xsenebuli sakiTxis 
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momwesrigebeli samarTlebrivi normebi orientirebuli unda iyos im mocemuloba-
ze, rom sajaro mosamsaxure1 Tavisufali iyos nebismieri saxis gavlenisgan, raTa 
sakuTari saqmianoba dakisrebuli funqcia-movaleobis farglebSi erTgulad da 
keTilsindisierad ganaxorcielos.

saqarTvelos kanonmdeblobaSi arsebuli saCuqris momwesrigebeli samarTlebri-
vi normebi problematuria, rogorc misi sicxadisa Tu konkretikis, ise, praqtikaSi 
aRsrulebisa da monitoringis TvalsazrisiT. aRniSnuli ki uaryofiT gavlenas 
axdens sajaro dawesebulebis saqmianobaze, romlis efeqturoba damokidebulia 
TiToeul sajaro mosamsaxuris keTilsindisierebaze, mis mier samsaxurebrivi 
uflebamosilebis farglebSi xalxisa da sajaro interesis Sesabamisad ganxorcie-
lebul qmedebaze da a.S.

sakanonmdeblo mowesrigebis pirobebSi arsebuli saCuqris regulirebis sakiTxi 
saWiroebs Seswavlas, raTa moxdes pirvel rigSi, sakiTxis maregulirebeli samarT-
lebrivi normebis mimoxilvis safuZvelze kanonmdeblobaSi arsebuli xarvezebis 
gamovlena, xolo, Semdeg samarTlebriv normaTa srulyofis safuZvelze dasaxul 
iqnas sajaro samsaxurSi akrZaluli saCuqris sakiTxis marTvis gzebi. 

aRsaniSnavia, rom sajaro samsaxurSi akrZaluli saCuqris regulirebis sakiTxe-
bis gadawyveta erT-erTi mniSvnelovani gamowvevaa „kargi mmarTvelobisa“ da sazo-
gadoebis mxridan sajaro dawesebulebisadmi ndobis maRali xarisxis uzrunvelyo-
fis konteqstSi. sajaro dawesebulebisa da masSi dasaqmebul sajaro mosamsaxureTa 
mimarT mosaxleobis mxridan ndobis koeficients ramdenime faqtori gansazRvravs 
da maT Sorisaa keTilsindisiereba, romlis Sefasebis erT-erT indikators saCuqris 
miRebis riskebis Tavidan aridebis sakiTxi warmoadgens.

1. saCuqris arsi da misi samarTlebrivi regulireba 
saqarTveloSi sajaro samsaxuris organizaciis samarTlebriv safuZvlebs „saja-

ro samsaxuris Sesaxeb“ saqarTvelos kanoni adgens, romlis farglebSi wesrigdeba 
rogorc sajaro samsaxuris ganxorcielebasTan dakavSirebuli urTierTobebi, 
ise, sajaro mosamsaxuris samarTlebrivi mdgomareoba.2 swored xsenebuli kanoni 
akeTebs daTqmas moxelis uflebebisa da valdebulebebis nawilSi „korufciis wi-
naaRmdeg brZolis Sesaxeb“ saqarTvelos kanonze, romelic Tavis mxriv, ganmartavs 
im pirTa wres romelzec vrceldeba misi mowesrigebis sferoSi arsebuli sakiTxebi, 
maT Soris, saCuqari da mis miRebasTan dakavSirebuli SezRudvebi. aseve, „sajaro 
dawesebulebaSi eTikisa da qcevis zogadi wesebis gansazRvris Sesaxeb“ saqarTvelos 
mTavrobis #200 dadgenileba aris is kanonqvemdebare aqti, romelic saCuqarTan 
dakavSirebul sxva sakiTxebTan erTad misi miRebis wyarosa da kanonismier far-
glebs gansazRvravs. 

„kargi mmarTvelobis“ cnebis mniSvnelovan komponents Seadgens ganviTarebaze 
orientirebuli mmarTveloba, romelic sxva sakiTxebTan erTad moicavs koruf-
ciasTan brZolas, genderul Tanasworobas, sajaro administraciis efeqtianobasa 

1 statiis miznebisaTvis sajaro mosamsaxured miiCneva „sajaro samsaxuris Sesaxeb“ saqarTvelos 
kanoniT gansazRvruli saxelmwifo mosamsaxure, profesiuli sajaro moxele da sajaro samsaxurSi 
administraciuli xelSekrulebiT dasaqmebuli piri, agreTve „korufciis winaaRmdeg brZolis Ses-
axeb“, saqarTvelos kanonis me-2 muxlis pirveli punqtiT gaTvaliswinebuli Tanamdebobis pirebi.
2 sajaro mmarTvelobis samarTlebrivi safuZvlebi, saxelmZRvanelo, tomi 3, g. xubuasa da k.p. 
zomermanis redaqtorobiT, Tbilisi, 2016, gv. 194.
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da ekonomiurobas.1 sajaro mosamsaxuris an misi ojaxis wevris mier saCuqris miRebam 
SesaZloa waaxalisos rogorc qrTamis aReba, ise sxva saxis korufciuli gadacdo-
mebi.2 swored amitom kanoniT akrZaluli saCuqris miRebis samarTlebriv mowesrige-
bas vxvdebiT aseve, saqarTvelos sisxlis samarTlis kodeqsSi, romlis 340-e muxli 
moxelis an masTan gaTanabrebuli piris3 mier kanoniT akrZaluli saCuqris miRebis 
SemTxvevaSi adgens jarimas an sazogadoebisaTvis sasargeblo Sromas.

sajaro mosamsaxureebs valdebuleba aqvT TavianTi samsaxurebrivi uflebamo-
sileba sajaro samsaxuris principebisa da sajaro interesebis dacvis safuZvelze 
ganaxorcielon.4 xsenebulidan gamomdinare, sajaro interesebis dacvis uzrun-
velsayofad, kanonmdebloba sajaro mosamsaxures mTel rig SezRudvebTan erTad 
udgens saCuqris arssa Tu misi miRebis farglebs.

saCuqris arsi, misi kategoriebis gansazRvra gulisxmobs saCuqris ganmarte-
bas, aseve, nebadarTuli Tu akrZaluli saCuqrebis gansazRvras. saCuqris miRebas-
Tan mimarTebiT arsebuli SezRudvebi ki moicavs rogorc saCuqris Rirebulebis  
zRvris dadgenas, ise saCuqris miRebis wyaroebis dadgenasa da garkveuli kategori-
is mCuqebel pirTa SezRudvas.5 akrZaluli saCuqris dadgena umniSvnelovanes pro-
cess warmoadgens, romelic pirvel etapze swored saCuqris arsis erTmniSvnelovan 
gagebas iTxovs. saCuqari aris sajaro mosamsaxurisaTvis, misi ojaxis wevrisaTvis 
usasyidlod an SeRavaTiani pirobebiT gadacemuli qoneba an gaweuli momsaxureba, 
qonebrivi valdebulebisagan srulad an nawilobriv gaTavisufleba, romelic war-
moadgens saerTo wesidan gamonakliss.6 amasTan, saCuqrad iTvleba sajaro mosamsaxu-
ris ojaxis wevrisaTvis usasyidlod an SeRavaTiani pirobebiT qonebis gadacema an 
momsaxurebis gaweva, aseve valdebulebebisagan nawilobriv an srulad gaTavisufle-
ba, romelic aseve aris gamonaklisi da gankuTvnilia mxolod sajaro mosamsaxuris 
ojaxis wevrisaTvis.7 mocemuli sakiTxis maregulirebeli samarTlebrivi normebis 
analizi cxadyofs rom „saCuqaris“ ganmarteba exeba rogorc sajaro mosamsaxures, 
ise misi ojaxis wevrs.8

2.. saCuqris wyaro da misi gavlena sajaro mosamsaxuris saqmianobaze
saCuqris arsi da misi regulirebis mizani yuradRebas amaxvilebs sajaro mosam-

saxuris mier samsaxurebrivi uflebamosilebis ganxorcielebis procesze da krZala-
vs iseTi saCuqris miRebas, romelmac, SesaZloa, raime saxiT gavlena moaxdinos mis 
qmedebaze an gadawyvetilebis miRebis procesze. sajaro mosamsaxuris saqmianobaze 

1 izoria l., Tanamedrove saxelmwifo, Tanamedrove administracia, Tbilisi, 2009, gv. 210.
2 beselia g., saCuqari sajaro samsaxurSi gzamkvlevi, gv. 10.
3 moxelesTan gaTanabrebuli piris termins ar icnobs korufciis winaaRmdeg brZolis Sesaxeb“ saqa-
rTvelos kanoni. xolo, saqarTvelos sisxlis samarTlis kodeqsi 332-e muxlis SeniSvna samoxeleo 
danaSaulis miznebisTvis ganmartavs Tu vin moiazreba moxelesTan gaTanabrebul pirSi.
4 „sajaro samsaxuris Sesaxeb“ saqarTvelos kanoni muxli 8.
5 cuxiSvili n., saCuqris politika sajaro samsaxurSi, saerTaSoriso praqtikisa da saqarTvelos kanon-
mdeblobis SedarebiTi analizi, 2020, gv.6.
6 „korufciis winaaRmdeg brZolis Sesaxeb“ saqarTvelos kanoni muxli 5 pirveli punqti.
7 aRapiSvili i., beselia g., cuxiSvili n., „sajaro dawesebulebaSi eTikisa da qcevis zogadi wesebis 
gansazRvris Sesaxeb“ saqarTvelos mTavrobis dadgenilebis komentarebi, Tbilisi, 2018, gv.17.
8 „korufciis winaaRmdeg brZolis Sesaxeb“ saqarTvelos kanoni ganmartavs Tu vin moiazreba ojaxis 
wevrSi, kerZod, „ojaxis wevrSi“ igulisxmeba piris meuRle, arasrulwlovani Svili da geri, agreTve 
masTan mudmivad mcxovrebi piri.
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saCuqris gavlenis garda, mniSvnelovania sxva faqtorebis gaTvaliswinebac, kerZod, 
sajaro mosamsaxuris keTilsindisierebis sakiTxi, romelic SesaZloa, eWvqveS daaye-
nos miRebulma saCuqarma, aseve, saCuqris mimcemis winaSe sajaro mosamsaxuris mier 
SesaZlo valdebulebis warmoSobis riski.1 swored xsenebuli garemoebis Tavidan 
acilebis mizniT, sakanonmdeblo mowesrigebis pirobebSi gamoyofilia saCuqris 
zRvruli odenoba, romelic sainteresoa misi Sefasebis gamoangariSebis Tvalsazri-
siT, kanonis mixedviT saCuqris Rirebuleba fasdeba ara Sromis anazRaurebasTan 
mimarTebaSi, aramed Tanamdebobriv sargosTan.2 kanonmdeblobiT gansazRvruli 
mocemuloba, romelic gulisxmobs, rom saangariSo wlis ganmavlobaSi sajaro mo-
samsaxuris mier miRebuli saCuqrebis jamuri Rirebuleba ar unda aRematebodes 
misi Tanamdebobrivi sargos wliuri odenobis 15%-s, xolo erTjeradad miRebuli 
saCuqrebis SemTxvevaSi _ 5%-s, Tu es saCuqrebi miRebuli ar aris erTi wyarodan,3 
ver iqneba xsenebuli garemoebebis Tavidan acilebis garanti. sayuradReboa daTqma 
erT wyarosTan mimarTebaSi, rac sakmaod farTo areals tovebs saCuqris aramiz-
nobriv gamoyenebasTan mimarTebaSi, miT ufro, sajaro samsaxurSi dasaqmebulTa 
raime niSniT diferenciaciis ararsebobis pirobebSi. aseve, aRsaniSnavia, rom sajaro 
samsaxurSi maRal Tanamdebobebze dasaqmebulTa Tanamdebobrivi sargo maRalia da 
maTi Tanamdebobrivi sargodan dasaSvebi saCuqris Rirebulebis gamoTvlis arsebu-
li sakanonmdeblo regulacia, romelic arcTu umniSvnelo Rirebulebis saCuqris 
miRebis SesaZleblobas iZleva, rac Tavis mxriv, miRebul Tu misaReb gadawyvetile-
bebTan mimarTebaSi gavlenis matarebeli SeiZleba iyos ver iqneba gamarTlebuli. 
Sesabamisad, sakanonmdeblo doneze arsebuli procentuli SezRudvebi, romelic 
ebmis erTi wyarodan miRebis faqtors da SezRudvebi exeba erTi wyarodan miRebul 
saCuqrebs, sxvadasxva wyaros SemTxvevaSi qmnis damatebiT riskebs mmarTvelobiT 
procesSi miRebul Tu misaReb gadawyvetilebebze gavlenis TvalsazrisiT.

saCuqris wyaro, SesaZloa, iyos gare da Sida, aseve erTi da erTze meti wyaro.4 
„sajaro dawesebulebaSi eTikisa da qcevis zogadi wesebis gansazRvris Sesaxeb“ 
saqarTvelos mTavrobis #200 (2017) dadgenileba akeTebs Sida wyarodan miRebuli 
saCuqris ganmartebas Semdegi formiT, rom igi warmoadgens sajaro dawesebulebis, 
TanamSromlis, xelmZRvanel an/da daqvemdebarebul Tanamdebobaze myofi sajaro 
mosamsaxurisagan miRebul saCuqars. xolo, gare wyarodan miRebul saCuqars ga-
nixilavs saqarTvelos saxelmwifos oficialuri organoebisa Tu saerTaSoriso 
organizaciisagan miRebul saCuqars.5 saCuqris amgvari diferenciacia kidev ufro 
naTels xdis im garemoebebs, romelsac yuradReba unda mieqces saCuqris sakiTxis 
Sefasebisas da imis dasadgenad, ra saxis gavlena SeiZleba warmoSvas Sida Tu gare 
wyarodan miRebulma saCuqarma sajaro mosamsaxuris mier dakisrebuli funqcia-mo-
valeobebis ganxorcielebis procesSi. saCuqarTan dakavSirebuli SezRudvebi, ro-
gorc ukve aRiniSna, dadgenilia sajaro mosamsaxuris ojaxis wevrTan mimarTebaSic. 

1 aRapiSvili i., beselia g., cuxiSvili n., „sajaro dawesebulebaSi eTikisa da qcevis zogadi wesebis 
gansazRvris Sesaxeb“ saqarTvelos mTavrobis dadgenilebis komentarebi, Tbilisi, 2018, gv.65.
2 dvaliSvili m., makalaTia e., sanikiZe z., turava p., fircxalaiSvili a., qardava e., wulaia i., „saja-
ro samsaxuris Sesaxeb“ saqarTvelos kanonis komentarebi, Tbilisi, 2018, gv.212.
3 „korufciis winaaRmdeg brZolis Sesaxeb“ saqarTvelos kanoni muxli 5 punqti 2.
4 aRapiSvili i., beselia g., cuxiSvili n., „sajaro dawesebulebaSi eTikisa da qcevis zogadi wesebis 
gansazRvris Sesaxeb“ saqarTvelos mTavrobis dadgenilebis komentarebi, Tbilisi, 2018, gv.68.
5 „sajaro dawesebulebaSi eTikisa da qcevis zogadi wesebis gansazRvris Sesaxeb“ saqarTvelos mTav-
robis 2017 wlis N200 dadgenileba, muxli 3 „v“ da „k“ qvepunqtebi.
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sajaro mosamsaxuris ojaxis wevris mier saangariSo wlis ganmavlobaSi miRebuli 
saCuqrebis jamuri Rirebuleba ar unda aRematebodes 1 000 lars, erTjeradad 
miRebuli saCuqrebis SemTxvevaSi _ 500 lars, Tu es saCuqrebi miRebuli ar aris 
erTi wyarodan.1 mocemul daTqmas azustebs aseve, „sajaro dawesebulebaSi eTikisa 
da qcevis zogadi wesebis gansazRvris Sesaxeb“ saqarTvelos mTavrobis N200 dad-
genileba, rodesac gansazRvravs, rom erTi wyarodan miRebuli saCuqrebis jamuri 
Rirebuleba sajaro mosamsaxuris ojaxis TiToeul wevrze ar aRemateba 1000 lars, 
xolo, erTjeradad, erTi wyarodan miRebuli saCuqris Rirebuleba ar aRemateba 
500 lars.2 sakanonmdeblo doneze gansazRvrulia saCuqris miRebis konkretuli 
zRvruli odenoba, Sesabamisad, am zRvris darRveva TavisTavad saCuqars aqcevs 
akrZalul saCuqarTa kategoriaSi, romlis miRebamac SesaZloa gavlena moaxdinos 
sajaro mosamsaxuris mier misaReb gadawyvetilebaze. aqve unda aRiniSnos garemoeba, 
rodesac miRebuli saCuqris odenoba ar aRemateba kanoniT dasaSveb zRvrul ode-
nobas, Tumca, SeiZleba igi modiodes subieqtisgan, romelic sajaro mosamsaxuris 
saqmianobis farglebSi konkretul gadawyvetilebas elodeba da es saCuqari aRqmul 
iqnas, rogorc konkretuli Sedegis dadgomis xelSemwyobi instrumenti. Sesabami-
sad, sajaro mosamsaxurem yuradReba unda miaqcios amgvar garemoebas, Seafasos 
mCuqeblis mizezi da masTan samsaxurebrivi kavSiris farglebi, raTa eWvqveS ar da-
dges misi obieqturoba, miukerZoebloba, keTilsindisiereba Tu sajaro samsaxurSi 
saqmianobisas dasacavi principebiT moqmedebis sakiTxi. Tumca, es sakiTxi mxolod 
sajaro mosamsaxuris pasuxismgeblobis/keTilsindisierebis qveS ar unda rCebodes 
da arsebobdes sakiTxis imgvari sakanonmdeblo mowesrigeba, rom amgvari riskebis 
warmoSobis albaToba minimumamde iqnes dayvanili, miT ufro im pirobebSi, rodesac 
sajaro mosamsaxuris saqmianobaze gavlenis garda, saCuqarma SesaZloa, undobloba 
gamoiwvios sazogadoebaSi Tu kolegebSi da eWvqveS dadges sajaro mosamsaxuris 
gadawyvetilebis obieqturobisa da miukerZoeblobis principi.3

saCuqris miRebis zRvruli odenobis dadgenasTan erTad, „korufciis winaaRm-
deg brZolis Sesaxeb“ saqarTvelos kanoni gansazRvravs sakiTxs, Tu ra SemTxvevebi 
SeiZleba ar ganvixiloT saCuqris konteqstSi da ra ar CaiTvleba saCuqrad. kanonis 
miznebidan gamomdinare, „saCuqrad“ ar CaiTvleba, granti, stipendia, jildo, pre-
mia, romelic saxelmwifos an saerTaSoriso organizaciis mier aris gadacemuli; 
„diplomatiuri saCuqari“, romelsac SeiZleba adgili hqondes sajaro mosamsaxuris 
oficialuri an samuSao vizitis dros, Tumca, misi sabazro Rirebuleba ar unda 
iyos 300 larze meti; oficialuri RonisZiebis Catarebis dros gadacemuli simbo-
luri niSani an suveniri, romlis sabazro Rirebuleba ar aris 300 larze meti; usas-
yidlod an SeRavaTiani pirobebiT gadacemuli qoneba, qonebrivi valdebulebisagan 
srulad an nawilobriv gaTavisufleba, SeRavaTiani pirobebiT gaweuli momsaxureba, 
romelic eqceva saerTo wesSi da ar warmoadgens saerTo wesidan gamonakliss; axlo 
naTesavis mier usasyidlod an SeRavaTiani pirobebiT gadacemuli qoneba, qonebri-
vi valdebulebisagan srulad an nawilobriv gaTavisufleba; nabeWdi gamocemebi, 

1 „korufciis winaaRmdeg brZolis Sesaxeb“ saqarTvelos kanoni muxli 5 punqti 3.
2 „sajaro dawesebulebaSi eTikisa da qcevis zogadi wesebis gansazRvris Sesaxeb“ saqarTvelos mTav-
robis 2017 wlis N200 dadgenileba muxli 10.
3 aRapiSvili i., beselia g., qardava e. keTilsindisiereba sajaro samsaxurSi: korufciuli samarTal-
darRveva, interesTa konfliqti da Tanamdebobrivi SeuTavsebloba, 2022, gv. 96.
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garda kulturuli memkvidreobis statusis mqone gamocemebisa.1 Tumca, xsenebuli 
CamonaTvali mniSvnelovania sicxadis da konkretikis TvalsazrisiT ar tovebdes 
Ria sivrceebs da ar iZleodes misi sxvadasxvagvari interpretaciis SesaZleblobas.

3. sajaro moxeleTa mier saCuqris miRebis normatiuli regulirebis gansx-
vavebuli praqtika sazRvargareTis qveynebSi
saqarTvelos moqmedi kanonmdeblobis Semdgomi daxvewis TvalsazrisiT metad 

sainteresoa msoflios sxvadasxva qveyanaSi arsebuli calkeuli midgomebis Seswa-
vla. dReisaTvis, saerTaSoriso praqtikaSi sajaro mosamsaxureTa saCuqris miRebis 
kuTxiT mravali gansxvavebuli meqanizmi moqmedebs, Tumca, rogorc wesi, amgvari 
midgomebi ZiriTadad warmoadgens saerTo kanonmdeblobis da moqmed standartebze 
daSenebul damatebiT instruqciebs da moxeleTaTvis gankuTvnil damxmare gzamk-
vlevebs. amasTanave, sajaro samsaxurSi saCuqris maregulirebel normatiul aqtebs 
Soris, saerTo tendenciad SeiZleba CaiTvalos ganviTarebuli sajaro sistemebis 
mqone saxelmwifoTa umravlesobaSi arsebuli ramdenime saerTo gamokveTili ten-
dencia. am kuTxiT, upirveles yovlisa, unda aRiniSnos zogad CarCosTan erTad 
moxeleTa mier saCuqris miRebis regulaciebis damatebiTi gansazRvra calkeul 
instituciur doneze. ramdenadac sajaro seqtoris sxvadasxva institutis saqmia-
noba gansxvavebulia da yovel samsaxurs gaaCnia misTvis damaxasiaTebeli sfero 
da saqmianobis stili, iseve rogorc am saqmianobis realizebis procesTan dakav-
Sirebuli arasaTanado saCuqris miRebis formebi da riskebi, mniSvnelovania, rom 
yovel konkretul samsaxurs gaaCndes mis funqciebTan dakavSirebuli damatebiTi 
instruqcia an informirebis meqanizmebi. sajaro samsaxurSi saCuqris miRebis regu-
laciebis Semdgomi daxvewis kuTxiT sakmaod saintereso praqtikas Seicavs irlan-
diis kanonmdebloba, sadac „standartebis komisiis“ mier SemuSavebulia „saCuqris 
gzamkvlevi“ („Gifts to Civil Servants“2), romelic pirdapir rekomendacias uwevs sajaro 
samsaxuris yvela uwyebis an saqveuwyebo institutis xelmZRvanels, rom maTdami 
daqvemdebarebuli sajaro moxeleTa jgufs gauwios damatebiTi informireba arasa-
Tanado saCuqris miRebis SesaZleblobis da potenciur riskebTan dakavSirebiT, am 
konkretuli institutebis operirebis wesisa da specifikaciebis gaTvaliswinebiT.

kidev erTi gavrcelebuli praqtikas warmoadgens sajaro moxeleTa mier poten-
ciurad misaRebi „saCuqris“ farTo da detaluri gansazRvra, iseve rogorc ukanono 
saCuqris miRebis viTarebasa, Tu saCuqris gamcemTa wris zusti definicia. am mxriv 
sainteresoa israelis kanonmdebloba, romelic sajaro moxelis mier saCuqris miRe-
bis zogad kriteriumebTan erTad, iTvaliswinebs aRniSnuli procesis geografiul 
arealsac da saCuqris gadacemad Tvlis moxelis, misi meuRlis, Svilis an mudmivad 
mcxovrebi sxva piris mier miRebul faseulobas, romelic gadacemulia „israelSi an 
mis farglebs gareT“3 . Sesabamisad, israelis da qveynis suverenitetis farglebs ga-
reT ukanono saCuqris miReba qmnis saxelmwifos farglebSi Cadenili qmedebis Tanabar 
iuridiul valdebulebas, rac, Tavis mxriv, emsaxureba sajaro moxeleTa pasuxism-
geblobisa da maT saqmianobis warmoebis dros miukerZoeblobis xarisxis amaRlebas.

1 „korufciis winaaRmdeg brZolis Sesaxeb“ saqarTvelos kanoni muxli 51.
2 Civil Service Code of Standards and Behaviour`, The Standards in Public Office Commission, Dublin, Ireland, 
2019. https://www.sipo.ie/acts-and-codes/codes-of-conduct/civil-servants/Information-notice-gifts-to-civil-servants.pdf .
3 israelis kanoni sajaro samsaxuris Sesaxeb (`Public Service (Gifts) Law`,( 5740-1979, p2)).
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metad sainteresoa germanuli praqtika da damokidebuleba sajaro moxelis 
mier saCuqris miRebis legitimuri garemoebebis codnis da maTi gamoyenebis mi-
marT. Tu qveyanaTa umravlesobaSi moqmedi saCuqris maregulirebeli meqanizmebi 
prioritetulad aqcents akeTeben organizaciul-korporaciul valdebulebaze, 
rom TanamSromels gaaCndes sruli da amomwuravi informacia dakisrebul ufle-
ba-movaleobaTa realizebis procesSi saCuqris miRebasTan dakavSirebul moTxovneb-
Tan dakavSirebiT, germanuli midgoma analogiur valdebulebas akisrebs Tavad 
moxelesac. „germaniis iuristTa asociacia“ (German Bar Association (DAV)) Tvlis da 
yvela sajaro institutis TanamSromels mouwodebs, rom „TanamSromlebma Tavad 
unda gaarkvion TavianT kompaniaSi arsebuli saCuqrebis gacemis praqtikis Sesaxeb 
SromiTi urTierTobis dasawyisSi, an araugvianes saqmiani momxmareblisgan pirveli 
saCuqris miRebis dros“.1

aranakleb mniSvnelovania, rom sajaro sivrceSi arsebobdes imgvari mo-
ralur-eTikuri garemo da meqanizmebi, romelic xels SeuSlis da Seamcirebs 
moxeleTa mier ukanono saCuqris miRebis motivacias. aseTi saxis erT-erT demo-
tivatorul faqtorad ganixileba moxelis finansuri dasanqcireba da am kuTxiT, 
Sesabamis samarTlebriv aqtSi amgvari saxis sanqciebis da maTi moculobis pirda-
piri dafiqsirebis praqtika. am mimarTulebiT aRsaniSnavia israelis kanonmdeblo-
ba, romelic pirdapir iTvaliswinebs sajaro moxelis mxridan miRebuli saCuqris 
SemTxvevaSi, masze saCuqris miRebis dros misi sabazro Rirebulebis sammagi ode-
nobis jarimas, an sasamarTlo procesis dros Rirebulebis sammag odenobas, Tu es 
ukanaskneli im konkretul momentSi aRemateba saCuqris Rirebulebas misi miRebis 
momentSi“.

saerTaSoriso praqtikisagan gansxvavebiT, dReisaTvis moqmedi qarTuli kanon-
mdebloba, kerZod, saqarTvelos kanoni „korufciis winaaRmdeg brZolis Sesaxeb“ 
(#982–I s,1997), iseve rogorc „sajaro dawesebulebaSi eTikisa da qcevis zogadi 
wesebis gansazRvris Sesaxeb“ (saqarTvelos mTavrobis dadgenileba №200, 2017) 
ar Seicavs arcerT debulebas Tu Canawers, romelic daaregulirebda sajaro 
moxeleTa mier saCuqris an sxva materialuri Tu aramaterialuri sikeTis miRebis 
reglaments sajaro samsaxurTan ganurCevlad dakavSirebuli iseTi socialuri 
fenomenis mimarT, rogoricaa lobizmi da lobistebi. rogorc cnobilia, lobire-
ba aris calkeuli individebis da dainteresebul adamianTa jgufis mier warmoe-
buli procesi _ advokatireba, romelic mimarTulia gavlena iqonios politikis 
warmoebaze calkeul sajaro moxeleebis gadawyvetilebebze zegavlenis moxdenis 
gziT. lobireba da lobistebis saqmianoba warmoadgens sruliad kanonier saq-
mianobas, romelic mraval qveyanaSi mowesrigebulia moqmedi kanonmdeblobiT. 
amasTanave, kanonieri lobizmis paralelurad, arsebobs da cnobilia lobirebis 
ukanono da moxeleTa gadawyvetilebebze zegavlenis moxdenis aramarTlzomieri 
meTodebis mTeli rigi-korufcia, SantaJi, garigeba da a.S. maT Soris, bunebrivia, 
moiazreba ukanono saCuqris miRebis praqtika sajaro moxeleTa an maTi ojaxis 
wevrebis mier. 

im garemoebis miuxedavad, rom saqarTveloSi mravlad arsebobs sajaro moxeleTa 
gadawyvetilebaze zemoqmedebis moxdenis araerTi istoriul-socialuri forma, 
klasikuri lobizmi, rogorc Tavad terminologia, agreTve misTvis damaxasiaTe-
1 S. Pascual,`What you should know about gift-giving in the German workplace`, 2018 https://www.thelocal.
de/20171212/what-you-should-know-about-gift-giving-in-the-german-workplace/
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beli meTodologia da realizebis kanonieri gzebi, warmoadgens erTgvar siaxlesa 
da araaqtualur sakiTxs. Sesabamisad, sajaro moxeleTa eTikuri qcevis xarisxis 
Semdgomi amaRlebis mizniT, saWiroa pirvel rigSi arsebobdes srulyofili saka-
nonmdeblo baza, romlis Semdgomi administrireba gaxdeba Ria, gamWvirvale da 
angariSvaldebuli sajaro seqtoris garanti momavalSi.

qarTuli kanonmdebloba ar asaxavs saerTaSoriso praqtikis kidev erT popula-
rul meqanizms saCuqarTan dakavSirebiT, rodesac saCuqris miReba im kategoriis 
moxeleTa mxridan, romelTa samsaxurebrivi gadawyvetilebebs gaaCnia uSualo ze-
gavlena da konkretul adamianTa an adamianTa jgufis bedze, ganixileba rogorc 
gansakuTrebiT mgrZnobiare sakiTxi da amgvari kategoriis moxeleebs sruliad 
ekrZalebaT nebismieri saxis an Rirebulebis saCuqris miReba. aRniSnuli damokide-
bulebis naTel magaliTs warmoadgens germaniis federaciuli respublikis sisxlis 
samarTlis kodeqsi, romelic sajaro moxeleTa iseT kategorias, rogoricaa mosa-
marTle, notariusi an sajaro administraciebSi dasaqmebuli pirebi, srulad ukr-
Zalavs saCuqris miRebas.1 analogiuri politika _ sajaro moxeleTa mier saCuqris 
saerTod akrZalva (No Gift Policy), gavrcelebulia msoflios sxvadasxva, did wilad 
ki naklebad ganviTarebuli an ganviTarebadi demokratiis mqone saxelmwifoebSi (ma-
laizia, uzbekeTi (qveynis SigniT), filipinebi da a.S.), ris saSualebiTac es qveynebi 
qmnian sajaro seqtorSi korufciis aRmofxvris damatebiT instrumentebs. 

sajaro samsaxurSi saCuqris miRebis da mis Sedegad potenciurad tendenciuri 
gadawyvetilebis dadgomis albaTobas didi yuradReba eTmoba amerikis SeerTe-
buli Statebis kanonmdeblobaSic. amgvari damokidebuleba, upirveles yovlisa, 
vlindeba im nivTobriv da aranivTobriv faseulobaTa Sesabamis normatiul aqtebSi 
detaluri gaweris dafiqsirebis kuTxiT, romelic SeiZleba CaiTvalos saCuqrad, 
iseve rogorc kalendaruli wlis manZilze erTi wyarodan miRebuli saCuqris sa-
bazro Rirebulebis niSnulis mixedviT (mag: 50 $ _ montanas, nebraskas, oregonis 
Statebi da a.S.). sayuradReboa is garemoebac, rom federalur doneze moqmed re-
gulaciebTan erTad (The United States Office of Government Ethics (OGE)), moqmedebs 
saCuqris maregulirebeli kanonmdebloba calkeuli Statebis donezec, romlebic 
warmoadgenen federaluri kanonmdeblobis Semdgomi gafarToebisa Tu calkeuli 
regulaciis kidev ufro ganvrcobis meqanizmebs. calke unda aRiniSnos is, rom 
calkeuli Statebis kanonmdeblobaSi moqmedebs sajaro samsaxurSi saCuqris miRebis 
gansxvavebuli da araerTgvarovani midgomebic. am kuTxiT, metad sainteresoa aSS-s 
niu meqsikos Statis kanonmdebloba, romelic sajaro moxelis mier potenciurad 
araobieqturi da tendenciuri gadawyvetilebis miRebis albaTobis Tavidan asaci-
leblad, saCuqris miRebas an saCuqris aucilebeli wesiT deklarirebas moiTxovs 
ara ukve moqmedi, aramed sajaro poziciis an politikuri Tanamdebobis dakavebis 
„nominant“ kandidats an masTan asocirebul pirebs“.2 

mcire gamonaklisebis garda, rac dakavSirebulia pirad dResaswaulebTan an 
saiubileo TariRebTan (10 $ da naklebi Rirebulebis saCuqari), aSS-s kanonmdebloba 
1 Bribery and Corruption Laws and Regulations, Germany, GLI, 2023, German Criminal Code`(Strafgesetzbuch _ StGB), 
1998, Chapter 30, section 331-333, Offences committed in public office, https://www.gesetze-im-internet.de/englisch_stgb/
englisch_stgb.html.
2  Gifts/Financial Disclosure for Elected Officials & Public Servants, Sec. 2-129 Bernalillo County Code of Con-
duct,
https://www.bernco.gov/compliance-office/gift-financial-disclosure-forms-for-elected-officials-public-servants/, 
1998.



38

awesebs mkacr SezRudvebs moxeleTa Soris saCuqrebis miRebasa da gacemis kuTxiT. 
zogadi akrZalva Seexeba yvela iseT saCuqars, romelsac moxele aZlevs samsaxure-
briv ierarqiiT masze maRla mdgom moxeles. agreTve, akrZalulia moxelis mxridan 
moaxdinos Semowirulobis an sxva formis Senatanebis „organizeba“ masze ufrosi 
moxelisaTvis saCuqris yidvis mizniT. amasTanave, akrZalulia saCuqris miReba im 
moxelis mxridan, romelic iRebs SedarebiT mcire anazRaurebas, vidre saCuqris 
adresati.1 

saerTaSoriso praqtika sainteresoa kidev erTi mimarTulebiT, ra kuTxiTac 
saCuqris miRebis maregulirebel qarTul normatiul CarCoSi aris mniSvnelovani 
iuridiuli deficiti _ es aris saCuqris SeTavazeba/Cuqeba zemdgomi moxelis mxri-
dan mis subordinatze. ganviTarebuli demokratiis qveynebis kanonmdeblobebSi 
(aSS, germania, SvedeTi), am mimarTulebiT moqmedebs mravali da gansxvavebuli mid-
goma, magram maTi absoluturi umravlesoba, gare wyarosgan miRebuli saCuqrisgan 
gansxvavebiT _ sadac aqcenti keTdeba saCuqris finansur faseulobaze, am SemTx-
vevaSi fokusi keTdeba saCuqris bunebasa da Cuqebis periodis swori Sefasebisken. 
magaliTad, Tu garkveuli saCuqris Cuqeba subordinatisaTvis iTvleba misaRebad 
dResaswaulebis an saojaxo saiubileo dReebis dros (qorwili, dabadebis dRe, 
bavSvis SeZena da a.S.), sxva SemTxvevebSi, zemdgomi moxelis mier daqvemdebarebuli 
TanamSromlis mimarT saCuqris Cuqeba, gansakuTrebiT ki, Tu es movlena atarebs 
ganmeorebiT xasiaTs, iTvleba menejeris an zemdgomi administratoris mxridan 
daqvemdebarebuli TanamSromlis mimarT arasaTanado yuradRebis, sxva TanamSro-
melTa Soris gamorCevis, genderuli segregaciis da favoritizmis an seqsualuri 
xasiaTis matarebel aramarTlzomier qcevad. Sesabamisad, SeiZleba iTqvas, rom 
Tu daqvemdebarebuli Tanamdebobis pirTa mier samsaxurebrivi saCuqari zemdgomi 
administratoris mimarT ZiriTadad ganixileba rogorc korufciul/ samsaxure-
brivi winsvlis komponentebis matarebeli qceva, zemdgomi moxelis mier sajaro 
samsaxurSi subordinatis mimarT saCuqris Cuqebis praqtika aris ufro mravalwax-
nagovani movlena, romelic saWiroebs Sesabamisi administraciuli erTeulebis 
mxridan gacilebiT Rrma analizsa da yuradRebas.

4. sajaro moxeleTa aramarTlzomieri saCuqris miRebis prevenciisa da 
monitoringis meqanizmebis perspeqtivebi saqarTveloSi
dReisaTvis, msoflio masStabiT, sajaro samsaxurSi aramarTlzomieri an ukanono 

saCuqris miRebis da mis Sedegad, tendenciuri gadawyvetilebis dadgomis masStabe-
bis Semcireba warmoadgens demokratiuli samyaros da ganviTarebuli sajaro sis-
temebis mqone saxelmwifoTa erT-erT mniSvnelovan prioritets. am mimarTulebiT, 
sxvadasxva qveynis sajaro samsaxuris maregulirebel normatiul bazaSi danergilia 
da moqmedebs sakiTxis gadaWrisken mimarTuli mravali calkeuli meqanizmi. Tum-
ca, aqve unda aRiniSnos, rom moxeleTa mxridan aramarTlzomieri saCuqris miRe-
bis Tavidan srulad acileba praqtikulad SeuZlebelia Tavad saCuqris realuri 
Rirebulebis zustad gansazRvris problemis an misi Sinaarsis mravalwaxnagovani 
bunebis gamo. swored amitom, gansakuTrebiT ki im qveynebSi, sadac sajaro samsaxuri 
da mmarTvelobiTi sistemebi jer kidev ganviTarebis stadiaze imyofeba, maT Soris 
1  „saCuqari moxeleTa Soris“ Gifts Between Employees. US Department of the Interior’s (DOI), 5 C.F.R. § 
2635.
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saqarTveloSic, mniSvnelovania arsebobdes moxeleTa mier saCuqris miRebis regu-
lirebis maqsimalurad farTo normatiuli baza. 

Tanamedrove etapze, sajaro samsaxurSi saCuqris maregulirebeli kanonmdeblo-
ba saWiroebs mniSvnelovan revizias. aRniSnul pozicias iziarebs am mimarTulebiT 
ukve arsebuli kvlevebi da eqspertTa daskvnebi _ „saqarTvelos kanonmdeblobis 
SedarebiTi analizi gviCvenebs, rom saCuqris politikis arsebuli sakanonmdeblo 
mowesrigeba moZvelebulia da ver pasuxobs Tanamedrove gamowvevebs, rogorc sa-
Cuqris arsis ganmartebis, aseve dadgenili SezRudvebisa da monitoringis nawilSi.1 
sajaro samsaxurSi saCuqarTan dakavSirebuli SezRudvebis analizisa da erTiani 
statistikis ararsebobaze aris yuradReba gamaxvilebuli saerTaSoriso gamWvirva-
loba saqarTvelos kvlevis angariSSic _ sajaro dawesebulebaSi interesTa SeuTav-
seblobisa da korufciis Sesaxeb kanonis aRsrulebis Sefaseba (2016-2020).2 sajaro 
samsaxuris demokratiulobis, gamWvirvalobis da misadmi sazogadoebrivi ndobis 
xarisxis amaRlebis mizniT, saerTaSoriso efeqturi meqanizmebisa da warmatebuli 
magaliTebis gaTvaliswinebiT, mizanSewonilia gagrZeldes aRniSnuli sakiTxis ma-
regulirebeli qarTuli kanonmdeblobis reformireba da misi Semdgomi srulyofa 
qvemoT mocemuli rekomendaciebis gaTvaliswinebiT.

4.1. saCuqris erTiani politikis praqtikuli realizeba da moxeleTa cno-
bierebis amaRleba saCuqris miRebis/akrZalvis wesis Taobaze
ukanaskneli sakanonmdeblo cvlilebebis fonze (2023w. cvlilebebi kanonSi 

korufciis winaaRmdeg brZolis Sesaxeb #982) da sajaro samsaxurSi axali institu-
tis _ ssip _ „antikorufciuli biuros“ Camoyalibebisa da funqcionirebis dawye-
bis paralelurad, udidesi mniSvneloba eniWeba ganxorcieldes sajaro moxeleTa 
informireba/cnobierebis amaRleba rogorc Tavad axali institutis mandatTan, 
ise moxeleTa mier sajaro samsaxurSi saCuqris miRebis regulaciebTan (antikoru-
fciuli biuros roli da funqciebi) dakavSirebiT (sainformacio kampania, media, 
informacia veb-gverdebze, informireba Sesabamisi Sidauwyebrivi erTeulebis mier).

sajaro samsaxurSi saCuqris erTiani politikis warmatebuli realizeba pirda-
pir kavSirSia farTo sazogadoebis informirebulobis xarisxis amaRlebasTanac. am 
mizniT, mniSvnelovania, rom Sesabamisma institutebma (sajaro samsaxuris biuro, 
antikorufciuli biuro, calkeuli saxelisuflebo da samoqalaqo institutebi) 
aqtiurad gamoiyenon mecnieruli midgomebi da komunikaciis Tanamedrove saSuale-
bebi, raTa samoqalaqo sazogadoebaSi amaRldes informirebuloba rogorc saCuqris 
mimRebis, ise gamcemis pasuxismgeblobasa da iuridiuli valdebulebebis Sesaxeb:

1)	 ukanono saCuqris pirdapiri dakavSireba potenciur sanqciebTan da sxva 
administraciul zomebTan;

2)	 saCuqris keTilsindisierad deklarirebis SemTxvevaSi, moxelis eTikuri 
saqcielis sajaro waxaliseba. 

cnobierebis amaRlebis aucileblobas ukavSirdeba sajaro moxelis mier saCu-
qris miRebis maregulirebeli normatiuli CarCos funqcionirebis efeqturobac. 

1 cuxiSvili n., saCuqris politika sajaro samsaxurSi, saerTaSoriso praqtikisa da saqarT-
velos kanonmdeblobis SedarebiTi analizi, 2020, gv. 41.
2 saerTaSoriso gamWvirvaloba saqarTvelo sajaro dawesebulebaSi interesTa SeuTavseblobisa da 
korufciis Sesaxeb kanonis aRsrulebis Sefaseba (2016-2020) gv.27.
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dReisaTvis, moqmedi kanonmdebloba1 sajaro moxelis mier saCuqris an raime mom-
saxurebis miRebis monitoringis meqanizmad ganixilavs amgvari sargeblis gacxade-
bis valdebulebas „uSualo“ xelmZRvanelTan da Sesabamis informirebis moxdenas 
antikorufciul biuroSi. qarTuli sajaro samsaxuris struqturuli modelidan 
gamomdinare, aRniSnuli monitoringis praqtikuli efeqturoba pirdapir ukavSir-
deba moxeleTa keTilsindisierebas, sxvadasxva rangis moxelis „uSualo“ xelmZR-
vanelis kompetenciasa da sajaro samsaxurSi saCuqris miRebis arsebul Tu axali 
regulaciebTan dakavSirebiT mis gaTviTcnobierebulobis xarisxs. zemoaRniSnulis 
gaTvaliswinebiT, SeiZleba iTqvas, rom saCuqris erTiani politikis warmatebuli 
realizebis kuTxiT, yvela rangis moxeleTa cnobierebis amaRlebas gaaCnia kriti-
kuli mniSvneloba.

4.2. sajaro samsaxurSi saCuqris miRebis normatiuli CarCos/monitoringis 
damatebiTi meqanizmebis SemuSaveba 
sajaro moxelis savaldebulo informireba sajaro samsaxuris dawyebisas
moqmedi kanonmdeblobis mixedviT, sajaro samsaxurSi miRebisas yovel pre-

tendents moeTxoveba gacnobili iyos kanonebis „sajaro samsaxuris Sesaxeb“ da 
„korufciis winaaRmdeg brZolis Sesaxeb“ principebs da faseulobebs, iseve rogorc 
masze dakisrebul ufleba movaleobebs. aRniSnuli valdebuleba sabolood asaxvas 
povebs sajaro moxelis ficSi,2 ris safuZvelze xdeba moxelis mier misi mzadyo-
fnis deklarireba, rom igi mzadaa emsaxuros xalxs, daicvas qveynis konstitucia, 
sajaro interesebi da a.S. amasTanave, unda aRiniSnos is garemoeba, rom moqmedi 
kanonmdebloba ar iTvaliswinebs da metad mwiria Tavad saxelmwifos valdebuleba 
da is moqmedi sainformacio procedurebi, romelic ukavSirdeba moxelis sajaro 
samsaxurSi Sesvlis moments. Tavisi arsiT, „sajaro moxelis fici“ aris standar-
tuli formalizebuli meqanizmi, romlis meqanikuri arseboba ver uzrunvelyofs 
sajaro moxelis saqmianobis realizebis procesTan dakavSirebul eTikuri standar-
tebis codnas an moxelis mxridan maTi savaldebulo dacvis aRiarebas. msoflio 
masStabiT, moqmedebs araerTi meqanizmi, romelic maqsimaluri efeqturobiT axdens 
aRniSnuli sakiTxis mowesrigebas. maT Sorisaa amerikis SeerTebuli Statebis sam-
Tavrobo eTikis ofisis mier SemuSavebuli „eTikuri kontraqti“,3 romlis Tanaxmad 
kandidati Tanamdebobis daniSvnamde iRebs werilobiTi formiT deklarirebul 
pasuxismgeblobas, rom igi srulfasovnad icnobs sajaro samsaxurTan da mis mo-
maval saqmianobasTan dakavSirebul eTikur moTxovnebs da iRebs valdebulebas 
ganuxrelad daicvas isini. 

aq sayuradReboa is garemoebac, rom „eTikuri kontraqtis“ gaformebamde, 
samTavrobo eTikis ofisis Sesabamisi warmomadgeneli Tanamdebobaze dasaniSn 
pirs awvdis srul da amomwurav informacias mis samomavlo saqmianobasTan 
dakavSirebuli samsaxurebrivi eTikis normebTan da maT Soris saCuqris miRe-
bis kuTxiT moqmed regulaciebs. sajaro moxelis Tanamdebobaze daniSvnamde, 
saxelmwifos mxridan sajaro moxelis kandidatis savaldebulo informirebis 

1 „korufciis winaaRmdeg brZolis Sesaxeb“ saqarTvelos kanoni, muxli 13​5, punqti 3 „a“ qvepunqti.
2 „sajaro samsaxuris Sesaxeb“ saqarTvelos kanoni, muxli 44.
3 lazariaSvili S., „samTavrobo eTikis ofisis roli aSS-s sajaro samsaxuris eTikis dacvis feder-
alur sistemaSi“, stu, biznes-inJineringi, #1-2, 2017, gv 288.
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meqanizmis danergva mxolod xels Seuwyobs qarTuli sajaro samsaxuris Semd-
gom gajansaRebas. 

samsaxurebriv kolegebs Soris saCuqris Cuqeba/miRebis reglamentis Semdgomi 
detalizacia 

moqmedi qarTuli kanonmdebloba sajaro samsaxurSi saCuqris Cuqebas, dRei-
saTvis, ZiriTadad awesrigebs aRmavali veqtoris, anu samsaxurebrivi ierarqiis 
qveda safexurze myof moxeleTa mxridan saCuqris Cuqebas xelmZRvaneli moxelis 
mimarT, potenciuri korufciis niSnebis gamovlenis da aRkveTis mizniT. amasTanave, 
Riad rCeba saCuqris Cuqeba/gacemis horizontaluri (kolega-kolega) da rac kidev 
ufro mniSvnelovania _ vertikaluri xaziT (ufrosi->daqvemdebarebuli) Cuqebis 
iuridiuli CarCo da reglamenti. aRniSnuli iuridiuli deficitis aRmofxvra 
mniSvnelovnad Seuwyobs xels saCuqris erTiani maregulirebeli normatiuli CarCos 
Seqmnis sakiTxs. 

moxeleTa garkveul kategoriebze saCuqris saerTo akrZalvis SemoReba 
eWvgareSea, rom miRebul saCuqars, misi gadacemis momentidan (piradi, sam-

saxurebrivi) damoukideblad, gaaCnia mniSvnelovani fsiqologiuri faqtori 
nebismier individze da maT Soris, ra Tqma unda, sajaro seqtorSi dasaqmebul 
adamianebze. miRebul saCuqars gansakuTrebiT sensitiuri efeqti aqvs im kate-
goriis moxeleTa mimarT, romelTa saqmianobas yvelaze uSualo gavlena aqvs 
calkeul individTa an adamianTa jgufis bedze da keTildReobaze (mag: umaR-
lesi politikuri Tanamdebobebi) an romelTa saqmianoba sajaro samsaxurSi ar 
aris droSi reglamentirebuli (mag: mudmivmoqmedi mosamarTleebi). Sesabamisad, 
sajaro samsaxurSi garkveul moxeleTa amgvar kategoriebze aradiplomatiur/
protokoluri saCuqris miRebis saerTo akrZalva mniSvnelovnad Seuwyobs xels 
korufciuli riskebis Semcirebas.

4.3. inovaciuri midgomebi sajaro samsaxurSi saCuqris gankargvis kuTxiT _ saCu-
qris sazogadoebrivi interesebis mizniT gamoyenebis meqanizmis SemoReba

mraval qveyanaSi moqmedebs sajaro moxeleTa mier Sida Tu gare wyaroebiT miRe-
buli saCuqrebis erTiani Tu calkeul institutSi arsebuli reestri, sacavi an sxva 
saxis saarqivo struqtura. aRniSnul meqanizmebSi SeiZleba inaxebodes da daculi 
iyos mravali istoriuli, diplomatiuri da saiubileo simbolizmis matarebeli eqs-
ponati, Tumca , rogorc wesi kidev ufro mravalricxovania da raime gansakuTrebul 
datvirTvas moklebuli iseTi saCuqrebis CamonaTvali, romelic amgvar reestrSi 
aRmoCnda moxeleTa mier keTilsindisierad gakeTebuli gacxadebis an monitoringis 
meqanizmebis moqmedebis Sedegad. qveynis ganviTarebis, ekonomikuri siZlieris an 
socialuri politikis efeqtianobis miuxedavad, mizanSewonilia amgvari saCuqris 
materialuri potencialis gamoyeneba da Sesabamisi aqtualuri mimarTulebiT rea-
lizeba. sajaro samsaxurSi miRebuli da Sesabamisi wesiT akumulirebuli saCuqrebis 
materialuri realizaciis gansxvavebul da inovaciur gzad arsebuli sajaro re-
sursebis (E-auction.ge ) gamoyenebiT, qarTul realobaSi SeiZleba CaiTvalos sajaro 
auqcionis wesi an nivTis usasyidlo donacia konkretuli mizniT misi realizebis 
uflebis miniWebis gziT.
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daskvna
Tanamedrove sajaro sistemebSi da upirveles yovlisa, ganviTarebuli demokra-

tiis qveynebSi didi yuradReba eqceva sajaro samsaxurSi saCuqris miRebis fenomens 
da masTan dakavSirebuli potenciuri riskebis Tavidan aridebis meqanizmebs. am ku-
TxiT, dReisaTvis moqmedebs araerTi, Tavisi bunebiT, regulirebis meTodebiT da 
sanqciebis zomebiT gansxvavebuli samarTlebrivi regulaciebi, romelTa saerTo 
mizans warmoadgens sajaro moxeleTa saqmianobis miukerZoeblobis, sajaro samsaxu-
ris gamWvirvalobisa da obieqturobis, iseve rogorc sajaro samsaxuris erTiani 
eTikur-moraluri faseulobaTa dacva da sazogadoebis winaSe angariSvaldebulebis 
uzrunvelyofa. dReisaTvis saqarTveloSi arsebuli normatiuli baza moiTxovs ga-
naxlebasa da Semdgom detalizacias, ramdenadac arsebuli kulturul-istoriuli 
memkvidreobisa da sazogadoebaSi arsebuli tradiciebis gaTvaliswinebiT, samoqala-
qo sazogadoebaSi jer kidev sustia sajaro moxeleTa angariSvaldebulebis aRqma 
da Tavad sajaro samsaxuris arsisa da Zireul faseulobaTa Sesaxeb srulfasovani 
warmodgena. Sesabamisad, sajaro samsaxuris demokratiulobis amaRlebis praqtikul 
RonisZiebebTan erTad, mniSvnelovania sajaro samsaxuris maregulirebeli sakanonm-
deblo permanentuli ganaxleba da daxvewa saukeTeso da warmatebuli saerTaSoriso 
magaliTebis gaTvaliswinebiT.
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Tamar uruSaZe

grigol robaqiZis saxelobis universitetis
mowveuli leqtori, doqtoranti

saqarTvelos sakonstitucio sasamarTlos roli adamianis konstituciuri 
uflebebisa da Tavisuflebebis dacvis TvalsazrisiT

abstraqti
saqarTvelos konstituciis Sesabamisad, saqarTveloSi sakonstitucio kontroli 

xorcieldeba specialurad Seqmnili organos _ saqarTvelos sakonstitucio sasa-
marTlos mier. swored sakonstitucio sasamarTlo gvevlineba ZiriTadi uflebebis 
dacvis garantad. 

sakonstitucio sasamarTloSi individualuri sakonstitucio sarCelis Setanis 
gziT pirs SesaZlebloba aqvs daicvas sakuTari uflebebi. Sesabamisad, individualu-
ri sakonstitucio sarCelia is mniSvnelovani samarTlebrivi meqanizmi, romlis 
daniSnulebas efeqturi samarTlebrivi dacvis uzrunvelyofa da konstituciis 
dacva warmoadgens.

individualuri konstituciuri sarCelis ganxilvisas sakonstitucio samar-
Talwarmoebis TaviseburebebTan dakavSirebiT, ara erTi problematuri sakiTxi 
arsebobs, Tumca, maTi umravlesoba jer kidev saTanadod ar aris Seswavlili. 
Sesabamisad, winamdebare statiis mizania adamianis konstituciuri uflebebisa da 
Tavisuflebebis dacvis sferoSi saqarTvelos sakonstitucio sasamarTlos ufle-
bamosilebasTan dakavSirebuli aqtualuri sakiTxebis Seswavla, individualur 
konstituciur sarCelTan dakavSirebuli samarTalwarmoebis Taviseburebebis 
gamovlena, arsebuli Teoriuli sakiTxebis analizi da sakuTari mosazrebebis 
dafiqsireba. 

saZiebo sityvebi: sakonstitucio kontroli, adamianis uflebebi.

Sesavali
Tanamedrove demokratiuli da samarTlebrivi saxelmwifos arsebobisTvis fun-

damenturi mniSvneloba aqvs qveynis ZiriTadi kanonis samarTlebrivi dacvis qmedi-
Ti meqanizmebis SemuSavebasa da konstituciur-samarTlebrivi normebis efeqturi 
realizaciisTvis sasamarTlo garantiebis Seqmnas. aRniSnuls ganapirobebs is gare-
moeba, rom konstitucia saxelmwifos umniSvnelovanesi dokumentia da misi normebi 
xelisuflebis ganxorcielebasTan dakavSirebul ZiriTad sakiTxebs aregulirebs.

saqarTvelos konstituciis 59-e muxlis Sesabamisad, saqarTveloSi sakonstitucio 
kontrolis sasamarTlo organod gansazRvrulia sakonstitucio sasamarTlo. sakons-
titucio sasamarTlos mier sakonstitucio kontrolis ganxorcieleba ki gamoixateba 
mis mier sakanonmdeblo da aRmasrulebeli xelisuflebis organoTa sakanonmdeblo 



44

aqtebis konstituciurobis Semowmebasa da konstituciasTan Seusabamod miCneuli 
aqtebis arakonstituciurad cnobaSi.1

saqarTvelos sakonstitucio sasamarTlos ganusazRvrelad didi roli aqvs 
adamianis konstituciuri uflebebisa da Tavisuflebebis dacvis sferoSi da am 
TvalsazrisiT sakmaod mravalferovania misi praqtikac. Sesabamisad, winamdebare 
naSromis mizania adamianis konstituciuri uflebebisa da Tavisuflebebis dacvis 
sferoSi saqarTvelos sakonstitucio sasamarTlos uflebamosilebasTan dakavSire-
buli aqtualuri sakiTxebis Seswavla, Teoriuli da praqtikuli sakiTxebis analizi 
da Sesabamisi daskvnebis gakeTeba. 

statiaSi ganxiluli iqneba individualuri sakonstitucio sarCelis funqciebi 
da praqtikuli mniSvneloba; sakonstitucio sasamarTlosadmi mimarTvis uflebis 
mqone subieqtebi da sakonstitucio kontrolis obieqti. aseve, ganxiluli iqneba 
adamianis konstituciuri uflebebisa da Tavisuflebebis dacvis TvalsazrisiT 
miRebuli gadawyvetilebis samarTlebrivi Sedegebi, kerZod, sakonstitucio sasa-
marTlos gadawyvetilebis moqmedebis farglebi da am gadawyvetilebis aRsrulebis 
problemebi.

statiaSi arsebuli sakiTxebis kvleva dafuZnebuli iqneba sxvadasxva mecnieru-
li Semecnebis meTodze, kerZod, istoriul, logikur, analitikur da normatiul 
meTodebze. aseve, gamoyenebuli iqneba SedarebiT-samarTlebrivi meTodi, gansaku-
Trebuli yuradReba daeTmoba germanul samarTals. 

1. sakonstitucio kontrolis institutis arsi da funqciebi
demokratiaze orientirebul saxelmwifoSi konstitucia, rogorc qveynis uze-

naesi kanoni, warmoadgens sazogadoebis demokratiuli ganviTarebis samarTlebriv 
garants da adamianis Tavisuflebisa da socialuri samarTlianobis dacvis saSuale-
bas. Sesabamisad, misi rolidan da daniSnulebidan gamomdinare, Tavad konstituciis 
dacva gansakuTrebul yuradRebas saWiroebs.2

samarTlebriv saxelmwifoSi xelisufleba samarTlis formiT xorcieldeba. 
Tavad samarTali normaTa sistemas moicavs da am sistemaSi garkveuli ierarqia 
arsebobs. ierarqiis saTaveSi qveynis uzenaesi kanoni, konstitucia moiazreba3 da 
yvela sxva normatiuli aqti SesabamisobaSi unda iyos konstituciis moTxovnebTan 
da principebTan. aqedan gamomdinare, bunebrivia, rom metad mniSvnelovania kons-
tituciis samarTlebrivi dacvis sakiTxis gaanalizeba, romelic xSir SemTxvevaSi 
sakonstitucio kontrolis meSveobiT xorcieldeba. 

saqarTvelos konstituciis preambulaSi miTiTebulia, rom saqarTvelos uryev 
nebas warmoadgens samarTlebrivi saxelmwifos damkvidreba. saqarTvelos konsti-
tuciis me-4 muxlis me-4 punqtis Sesabamisad ki „saxelmwifo xelisufleba xorciel-
deba konstituciiTa da kanoniT dadgenil farglebSi.“ rac imaze miuTiTebs, rom 
samarTlebriv saxelmwifoSi xelisuflebis samive Stos saqmianoba konstituciis 
Sesabamisad unda xorcieldebodes.4

1  jinjolava z, konstitucia da qarTuli samarTlis problemebi, Tbilisi, 2002, gv. 126.
2 koWlamaziSvili b, konstituciis samarTlebrivi dacva, Tbilisi, 2009, gv.1.
3 izoria l, Tanamedrove saxelmwifo Tanamedrove administracia, Tbilisi: siesta, 2009, gv.190.
4 iqve.
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konstituciis uzenaesobis dacva ar xdeba avtomaturad, radgan misi darRveva 
SesaZloa gamovlindes rogorc ganzrax, ise samarTalSemowmedebis procesSi daS-
vebuli Secdomis gamo. sakonstitucio kontroli ki swored msgavsi arasasurveli 
Sedegebis Tavidan acilebis mizniT damkvidrda da igi erT-erT umniSvnelovanes 
instituts warmoadgens konstituciis samarTlebrivi dacvis TvalsazrisiT.1

Tanamedrove mecnierebaSi sakonstitucio kontroli moiazreba, rogorc kompeten-
tur saxelmwifo organoTa specifikuri uflebamosileba, romlis meSveobiTac aRniSnu-
li organoebi uzrunvelyofen konstituciis uzenaesobas normatiul aqtTa sistemaSi.2 

sakonstitucio kontrolis funqciad moiazreba aseve, adamianis uflebebis 
farTo speqtris dacva, politikuri stabilurobis, socialuri wesrigisa da eko-
nomikuri ganviTarebis xelSewyoba.3 

dResdReobiT sakonstitucio kontroli Tanamedrove msoflioSi demokratiis da 
kanonierebis erT-erT umniSvnelovanes atributad aris miCneuli, magram sxvadasxva 
qveyanaSi aRniSnuli instituti araerTgvarovania. TiTqmis yovelTvis mas specifi-
kuri Taviseburebani aqvs, romelic kontrolis dros mis formasa da saxes exeba.4 

magaliTad, germaniaSi sakonstitucio kontrolis institutis mTavar amocanas 
warmoadgens zedamxedvelobis ganxorcieleba, raTa uzrunvelyofili da daculi 
iqnes saxelmwifos yvela organos mier federaluri konstitucia da calkeuli 
federaciuli miwebis konstituciebi. 5

saqarTvelos kanonmdeblobis Sesabamisad ki, sakonstitucio kontrolis ganxor-
cieleba gamoixateba, rogorc sakanonmdeblo da aRmasrulebeli xelisuflebis 
organoTa normatiuli aqtebis konstituciurobis Semowmebasa da konstituciasTan 
Seusabamod miCneuli aqtebis arakonstituciurad cnobaSi.6 

2. sakonstitucio kontrolis obieqti
sakonstitucio kontrolis obieqts germanuli kanonmdeblobis Tanaxmad, saxel-

mwifo xelisuflebis aqtebi warmoadgens. saxelmwifo xelisuflebis aqtebSi ki 
moiazreba, rogor aRmasrulebeli, ise sakanonmdeblo da sasamarTlo xelisufle-
bis aqtebi.7 mTavaria miTiTebuli aqtebi gamocemuli iyos germaniis saxelmwifo 
organoebis mier. 8

saqarTvelos konstituciis 60-e muxlis me-4 punqtis „a“ qvepunqtis Tanaxmad, saqar-
Tvelos konstituciis meore TaviT ganmtkicebul adamianis ZiriTad uflebebTan mimar-
TebiT saqarTvelos sakonstitucio sasamarTloSi konstituciuri kontrolis obieqti 
SeiZleba iyos normatiuli aqti. Sesabamisad, sakonstitucio kontrolis obieqtTa wres 
saqarTvelos kanonmdeblobis mixedviT, warmoadgens aRmasrulebeli xelisuflebis da 

1 kaxiani g, sakonstitucio kontrolis zogierTi Teoriuli aspeqti, adamiani da konstitucia, №4, 
2005, gv. 39.
2 gewaZe g, sakonstitucio kontrolis formebi da saxeebi. adamiani da konstitucia, №1, 1998, gv. 24.
3 Brinks, D. M, Blass, A, Rethinking judicial empowerment: the new foundations of constitutional justice, Inter-
national Journal of Constitutional Law, 15(2), 2017, S.298.
4 deisaZe S, sakonstitucio kontrolis warmoSoba da misi ganmaxorcielebeli organo, marTlmsaju-
leba da kanoni, №4 (23), 2009, gv. 90.
5 xubua g, trauti i, konstituciuri marTlmsajuleba germaniaSi, Tbilisi:GZT, 2001, gv. 15.
6 xmalaZe v, sakonstitucio sasamarTlos roli da misi saqmianobis efeqturobis zrdis perspeqtiva, 
adamiani da konstitucia, №4, 2000, gv.126.
7 Bonner Kommentar, Zweitbearbeitung, Hamburg, 1967, S. 10.
8 Sachs M, GG Kommentar, 6. Auflage, München, 2011, S. 496.
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sakanonmdeblo organos mier gamocemuli samarTlebrivi aqtebis konstituciasTan Sesa-
bamisobis dadgena. rac Seexeba sasamarTlo gadawyvetilebebisa da administraciul-sa-
marTlebrivi aqtebis konstituciasTan Sesabamisobis sakiTxs, saqarTvelos kanonmde-
blobis gaTvaliswinebiT, is ar ganekuTvneba sakonstitucio sasamarTlos kompetencias.

sakonstitucio kontrolis obieqtze saubrisas, mizanSewonilia yuradReba daeT-
mos iuridiul mecnierebaSi gavrcelebul azrs, rom sakonstitucio sasamarTlos 
uflebamosilebas daeqvemdebaros saerTo sasamarTloebis mier gamotanil gadawyve-
tilebebze sakonstitucio kontrolis ganxorcieleba. aRniSnul mosazrebas bevri 
momxre da mowinaaRmdege hyavs, Tumca, SesaZloa sruliad logikuri iyos sakonsti-
tucio sasamarTlosTvis saerTo sasamarTloebis gadawyvetilebebis, realaqtebisa 
da administraciul-samarTlebrivi aqtebis konstituciurobis sakiTxis ganxilvis 
uflebamosilebis miniWeba.

saqarTvelos kanonmdebloba xelisuflebis samive Stos mier gamocemuli aqte-
bis konstituciurobis uzrunvelsayofad sakonstitucio sasamarTlos gadascems 
erTgvari kontrolis SesaZleblobas. Tumca, aqve Cndeba xelisuflebis mesame 
Stos gaukontroleblobis safrTxe, kerZod, gaugebaria Tu ratom gamoricxavs 
saqarTvelos kanonmdebloba saerTo iurisdiqciis sasamarTlos mier arakons-
tituciuri gadawyvetilebis miRebis albaTobas. Tu sakonstitucio kontrolis 
meqanizmis damkvidreba ganpirobebuli iyo xelisuflebis StoTa Soris konsti-
tuciuri balansis SesanarCuneblad, maSin, ra Tqma unda, mizanSewonilia kons-
tituciis uzenaesobis uzrunvelsayofad saerTo iurisdiqciis sasamarTloebis 
saqmianobazec sakonstitucio kontrolis gavrceleba.1 Sesabamisad, am funqciis 
efeqturad SesrulebisTvis sakonstitucio sasamarTlos xelisuflebis mesame 
Stos, sasamarTlo organoebis gadawyvetilebaTa konstituciurobis sakiTxis 
Semowmebac unda SeeZlos.

dRes moqmedi sakanonmdeblo regulaciis pirobebSi, sakonstitucio kontrolis 
ganmaxorcielebeli organosaTvis saerTo sasamarTloebTan komunikaciis erTa-
derT saSualebas warmoadgens saerTo sasamarTlos konstituciuri wardgineba. 
radgan saerTo sasamarTloebi Tavad ver axorcieleben sakonstitucio kontrols 
da mxolod konstituciuri wardginebis saSualebiT SeuZliaT sakonstitucio 
sasamarTloSi normatiuli aqtis konstituciurobaze dava. msgavs SemTxvevaSi 
saerTo sasamarTlo monawileobas iRebs konkretuli sakonstitucio kontrolis 
ganxorcielebaSi. Sesabamisad, konstituciis uzenaesobis dacvis da misi normebis 
erTgvarovani gaazrebisTvis, SesaZloa mizanSewonilic ki iyos saerTo sasamarT-
loebis gadawyvetilebebis konstituciurobis Semowmebis uflebamosilebis miniWeba 
sakonstitucio sasamarTlosTvis.2

3. sakonstitucio sasamarTlo _ sakonstitucio kontrolis ganmaxorcie-
lebeli specialuri subieqti
konstituciis dacvis mTavar saSualebas misi damrRvevi normebis gamovlena da 

aRmofxvra warmoadgens, raSic yvelaze qmediT meqanizmad sakonstitucio kontroli 
gvevlineba. sakonstitucio kontrolis ganmaxorcielebeli organos uflebamosi-

1 CxeiZe g, qaldani T, saqarTvelos sakonstitucio sasamarTlo-realoba da ganviTarebis perspeq-
tivebi, adamiani da konstitucia, №4, 2000, gv. 218.
2 koWlamaziSvili b, konstituciis samarTlebrivi dacva, Tbilisi, 2009, gv.115.
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lebas ki qveynis ZiriTad kanonTan sxva normatiuli aqtebis Sesabamisobis Semowmeba 
warmoadgens. 1

sakonstitucio sasamarTlo gvevlineba swored sakonstitucio kontrolis gan-
maxorcielebel gansakuTrebul organod, romlis ZiriTad funqcias saxelmwifo 
xelisuflebis samive Stos _ aRmasrulebeli, sakanonmdeblo da sasamarTlo xeli-
suflebis mier gamocemuli aqtebisa da qmedebebis konstituciasTan Sesabamisobis 
Semowmeba warmoadgens.2 sakonstitucio sasamarTlo, rogorc specializebuli or-
gano erTgvari zedamxedvelobis funqciiT aris aRWurvili.3 da swored mas evaleba 
konstituciis samarTlebrivi dacva da misi uzenaesobis uzrunvelyofa.4 

konstituciis uzenaesobis principis uzrunvelyofasTan erTad, sakonstitucio 
sasamarTlos erT-erT funqcias warmoadgens xelisuflebis Stoebis urTierT-
Sekavebisa da gawonasworebis principis damkvidreba da swored sakonstitucio 
sasamarTlo gvevlineba, xelisuflebis Stoebs Soris balansis uzrunvelmyofi 
organo.5 Sesabamisad, swored sakonstitucio sasamarTlos makontrolebeli funq-
ciiT aRWurva ganapirobebs, samive saxelisuflebo organos qmedebebisa da gadawy-
vetilebebis kontrolis SesaZleblobas.6 sakonstitucio kontrolis efeqturad 
ganxorcielebisTvis saWiroa sakonstitucio marTlmsajulebis ganmaxorcielebeli 
organosTvis damoukideblobis myari garantiebis Seqmna. 7

germaniaSi sakonstitucio kontrolis ganxorcielebis uflebamosilebiT aRWur-
vilia federaluri sakonstitucio sasamarTlo, romlis gansakuTrebuli statusi 
ganpirobebulia misi rogorc konstituciis dacvis ZiriTadi garantis funqciiT.8 

rac Seexeba saqarTvelos, sakonstitucio kontrolis ganxorcielebis ufle-
bamosileba mieniWa sakonstitucio sasamarTlos, romlis ZiriTad funqciad gani-
sazRvra konstituciis uzenaesobis dacva, saxelmwifo xelisuflebis danawilebis 
principis realizaciis uzrunvelyofa da moqalaqis konstituciuri uflebebisa 
da Tavisuflebebis dacva.9 

swored sakonstitucio sasamarTlo gvevlineba ZiriTadi uflebebis dacvis ga-
rantad, radgan mis ZiriTad funqcias rogorc ukve aRiniSna adamianis uflebebisa 
da Tavisuflebebis dacva warmoadgens, romelsac individualuri sakonstitucio 
sarCelis ganxilvis saSualebiT uzrunvelyofs.10

sakonstitucio sasamarTloSi individualuri sakonstitucio sarCelis Setanis 
gziT pirs SesaZlebloba aqvs daicvas sakuTari uflebebi. Sesabamisad, individua-
luri sakonstitucio sarCelia is mniSvnelovani samarTlebrivi meqanizmi, romlis 
meSveobiT konstituciiT gaTvaliswinebuli ZiriTadi uflebebis subieqtebs Ses-

1 kaxiani g, sakonstitucio kontroli saqarTveloSi, Teoriisa da kanonmdeblobis analizi, Tbilisi: 
meridiani, 2011, gv. 31.
2 Schlaich/Korioth, Das Bundesverfassungsgericht _ Stellung, Verfahren, Entscheidungen, 6. Auflage, München, 
2004, S. 6.
3 Sager, L. G, Constitutional justice, New York University Journal of Legislation and Public Policy, 6(1), 11-20, 
2002, S. 15.
4 Starck C, Der demokratische Verfassungsstaat, Tübingen: Mohr Siebeck, 1995, S. 33.
5 Säcker H, Das Bundeseverfassungsgericht, 5. Auflage, München:C.H. Beck, S. 1998,18.
6 Wember V,Verfassungsmischung und Verfassungsmitte, 1. Auflage, Berlin, 1997, S. 223.
7 Di Gregorio, A, The role of constitutional justice in contemporary democracies, National Law School of India 
Review, 34(2), 2022, S. 36.
8 xubua g, trauti i, konstituciuri marTlmsajuleba germaniaSi, Tbilisi:GZT, 2001, gv.17-18.
9 kverenCxilaZe g, konstituciis samarTlebrivi dacva, adamiani da konstitucia, №3, 2006, gv.41.
10 Degenhart C, Staatsrecht I, Staatsorganisationsrecht, 27. Auflage, Heidelberg, 2011, S. 754.
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aZlebloba aqvT sakuTari uflebebis dasacavad gamoiyenon sakonstitucio kon-
trolis meqanizmebi da Tavad uzrunvelyon saxelmwifo xelisuflebis konsti-
tuciur sazRvrebSi moqceva.

4. adamianis uflebebisa da Tavisuflebebis dacvis TvalsazrisiT  
individualuri sakonstitucio sarCelis praqtikuli mniSvneloba
individualuri konstituciuri sarCeliT moqalaqeebs SesaZlebloba aqvT daic-

van qveynis ZiriTad kanonSi, konstituciaSi gaTvaliswinebuli ZiriTadi uflebebi 
da Tavisuflebebi.1 

individualuri konstituciuri sarCeliT uzrunvelyofilia ZiriTadi ufle-
bebis subieqtebisTvis sakonstitucio marTlmsajulebis xelmisawvdomoba, radgan 
swored am meqanizmis gamoyenebiT SeuZliaT izrunon TavianTi darRveuli uflebebis 
aRsadgenad.2

saqarTvelos konstituciis 60-e muxlis me-4 punqtis „a“ qvepunqtis Sesabamisad 
gansazRvrulia, rom konstituciis meore TaviT aRiarebul adamianis ZiriTad ufle-
bebTan mimarTebiT normatiuli aqtis konstituciurobis Semowmeba sakonstitucio 
sasamarTlos SeuZlia fizikuri piris, iuridiuli piris an saxalxo damcvelis sar-
Celis safuZvelze. 

msgavs regulacias iTvaliswinebs „sakonstitucio sasamarTlos Sesaxeb“ saqar-
Tvelos kanonis me-19 muxlis pirveli punqtis „e“ qvepunqti, romlis Sesabamisad, 
sakonstitucio sasamarTlo konstituciuri sarCelis safuZvelze uflebamosilia 
ganixilos da gadawyvitos saqarTvelos konstituciis meore Tavis sakiTxebTan 
mimarTebiT miRebuli normatiuli aqtebis konstituciurobis sakiTxi.

adamianis uflebebisa da Tavisuflebebis dacvis mizniT Setanil sarCelTan 
dakavSirebiT sayuradReboa saerTaSoriso kanonmdeblobaSi arsebuli regulaciebis 
analizic. magaliTad, germaniis ZiriTadi kanonis 93-e muxlis pirveli nawilis me-
4a qvepunqtisa da „federaluri sakonstitucio sasamarTlos Sesaxeb“ kanonis 90-e 
muxlis Sesabamisad, individualuri konstituciuri sarCeli warmoadgens gansazR-
vrul sarCelis saxes, romelsac federaluri sakonstitucio sasamarTlo ZiriTadi 
uflebebis darRvevis SemTxvevaSi amowmebs.3 

msgavs regulacias iTvaliswinebs avstriis kanonmdeblobac, romlis mixedviT, 
yvela pirs aqvs ufleba gaasaCivros kanonqvemdebare normatiuli aqtebi, indivi-
dualuri wardginebis/sarCelis meSveobiT.4 

individualuri konstituciuri sarCelis mizans konstituciasTan Seusabamod 
miCneuli aqtebis gauqmeba da darRveuli uflebebis aRdgena warmoadgens.5 aseve, 
konstituciuri normebis ganmarteba, misi SemdgomSi ganviTareba da erTgvarovani 
praqtikis damkvidreba.6

1  Maunz T, Dürig G, GG Kommentar, Bd. III, München, 2012, S. 65.
2  Durr, S, Comparative overview of european systems of constitutional justice, Vienna Journal on International 
Constitutional Law, 5(2), 2011, S. 167.
3  Büchting/Heussen,Bekisches, Rechtsanwalts-Handbuch, 9. Auflage, München: C.H. Beck, 2007, S. 42-55.
4  SaraSiZe m, avstriis sakonstitucio sasamarTlos saqmianobis Taviseburebani normaTkontrolis 
kompetenciis ganxorcielebis sferoSi, adamianis da konstitucia, #3, 2006, gv. 15.
5  Detterbeck S, Streitgegenstand und Entscheidungswirkungen im Öffentlichen Recht, Tübingen, 1995, S. 512.
6  Alleweldt R, Bundesverfassungsgericht und Fachgerichtbarkeitsbarkeit, Tübingen: Mohr Siebek, 2006, S. 232.
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1.1	 individualuri konstituciuri sarCelis Setanaze uflebamosili subieqti
saqarTvelos konstituciis 60-e muxlis me-4 punqtis „a“ qvepunqtis Sesabamisad, 

individualuri konstituciuri sarCelis Setanaze uflebamosil subieqts warmoad-
gens fizikuri piri, iuridiuli piri an saxalxo damcveli.

miTiTebuli normis am redaqciiT Camoyalibeba ganapiroba sakonstitucios 
sasamarTlos 2010 wlis 28 ivnisis №1/466 gadawyvetilebSi saqmeze „saqarTvelos sa-
xalxo damcveli saqarTvelos parlamentis winaaRmdeg“ ganviTarebulma msjelobam, 
romlis Sesabamisad arakonstituciurad iqna cnobili `saqarTvelos sakonstitucio 
sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 39-e muxlis „a“ qvepunqtis is 
Canaweri, romlis Tanaxmadac, sakonstitucio sasamarTlosadmi mimarTvis ufleba 
ar hqondaT fizikur pirebs, romlebic ar iyvnen saqarTvelos moqalaqeebi da imav-
droulad, ar cxovrobdnen saqarTveloSi, agreTve, iuridiul pirebs, Tu isini ar 
iyvnen registrirebuli saqarTveloSi. 1

miTiTebuli gadawyvetilebis gaTvaliswinebiT cvlileba aisaxa saqarTvelos 
kanonmdeblobaSi da sakonstitucio sasamarTlosadmi mimarTvis uflebis mqone 
subieqtebs, moqmedi redaqciidan gamomdinare, warmoadgens nebismieri fizikuri 
piri (maT Soris, saqarTvelos moqalaqeebi, aseve ucxo qveynis moqalaqeebi an mo-
qalaqeobis ar mqone pirebi) da iuridiuli piri. 

rogorc ukve aRiniSna, saqarTvelos konstituciis 34-e muxlis Sesabamisad, Zi-
riTadi uflebebis subieqtad fizikuri pirebis garda, aseve ganixileba iuridiuli 
pirebic. Tumca, aqve unda mivuTiToT, rom sajaro samarTlis iuridiul pirebTan 
dakavSirebiT arsebobs gamonaklisi, romlis Tanaxmadac, isini, rogorc wesi, ar 
gvevlineba ZiriTadi uflebebis subieqtad. Tumca, gasaTvaliswinebelia isic, rom 
sajaro samarTlis iuridiul pirebzec SeiZleba gavrceldes konstituciiT ga-
rantirebuli uflebebi im SemTxvevaSi, Tu kanoniT miniWebuli uflebamosilebis 
farglebSi gansazRvruli uflebebi maT pirad sivrceSi eqceva.2

individualuri konstituciuri sarCelis wardgenaze uflebamosil subieqts 
gansazRvravs germaniis kanonmdeblobac. kerZod, „sakonstitucio sasamarTlos 
Sesaxeb“ federaluri kanonis 90-e muxlis Tanaxmad, yvelas aqvs sakonstitucio 
sasamarTlosadmi mimarTvis ufleba. am normis miznebisTvis terminSi „yvela“3 
moiazreba, rogorc fizikuri, aseve, iuridiuli pirebic.

Tumca, aqve unda aRniSnos, rom germaniis kanonmdebloba erTmaneTisgan ga-
nasxvavebs saxelmwifos moqalaqeebs da moqalaqeobis armqone pirebs. Sesabamisad, 
moqalaqeobis armqone pirs mxolod im uflebebTan dakavSirebiT SeuZlia sakons-
titucio sasamarTloSi sarCelis wardgena, romelTan dakavSirebiTac uflebis 
subieqts warmoadgens. 4

rac Seexeba iuridiul pirebs, aRniSnulTan dakavSirebiT germaniis ZiriTadi 
kanonis me-19 muxlis me-3 nawiliT gaTvaliswinebulia, rom iuridiuli pirebi mxo-
lod im uflebebis mqone subieqtebi SeiZleba iyvnen, romelic Tavisi Sinaarsidan 
gamomdinare, iuridiul pirebze SeiZleba gavrceldes.5 
1 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis №1/466 gadawyvetileba, saqmeze 
„saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.“.
2 Frenz, Handbuch Europarecht, Heidelberg: Springer, 2009, S. 92.
3 Umbach D, Clemens T, Dollinger F-W, BVerfGG Kommentar, 2. Auflage, Heidelberg, 2005, S. 17.
4 Robbers G, Verfassungsprozessuale Probleme in der öffentlich-rechtlichen Arbeit, Bd. 133, 2. Auflage, 
München, 2005, S. 9.
5 Klein E, Grundrechtliche Schutzpflicht des Staates, Mainz,1989, S. 948.
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sakonstitucio sasamarTlosadmi mimarTvis ufleba arc germaniis kanonmdeblo-
bis Sesabamisad ar gaaCniaT sajaro samarTlis iuridiul pirebs, Tumca, aqac aris 
gamonaklisi SemTxvevebi, rodesac ZiriTadi uflebebi SesaZlebelia gavrceldes 
sajaro samarTlis iuridiul pirebzec. magaliTad, universitetebze, eklesiebze, 
religiur gaerTianebebsa da mauwyeblebze. Sesabamisad, TiToeul maTgans gaaCnia 
ufleba konstituciiT gaTvaliswinebuli uflebebisa da Tavisuflebebis darRve-
vis SemTxvevaSi sakonstitucio sarCeliT mimarTos sakonstitucio sasamarTlos.1 

 

individualuri konstituciuri sarCelis dasaSvebobis kriteriumebi
„saqarTvelos sakonstitucio sasamarTlos“ Sesaxeb organuli kanonis 39-e 

muxlis „a“ qvepunqtis Sesabamisad, saqarTvelos moqalaqeebs, sxva fizikur pirebs 
da iuridiul pirebs ufleba aqvT mimarTon sakonstitucio sasamarTlod, Tu maT 
miaCniaT, rom darRveulia an SesaZlebelia uSualod dairRves saqarTvelos kons-
tituciis meore TaviT aRiarebuli maTi uflebani da Tavisuflebani. miTiTebuli 
normidan gamomdinare, calsaxaa, rom sakonstitucio sasamarTloSi sarCelis Setana 
subieqtebs SeuZliaT mxolod sakuTari uflebebis dasacavad maSin, roca saxezea 
uflebis darRveva an arsebobs potenciuri riski mosalodnel darRvevaze.

saqarTvelos kanonmdebloba zustad ayalibebs im moTxovnebs, rac waeyeneba 
sakonstitucio sarCels imisaTvis, raTa igi arsebiTad gansaxilvelad iqnes miRe-
buli sakonstitucio sasamarTloSi. kerZod, sarCeli Setanili unda iyos ufle-
bamosili subieqtis mier, sarCelis obieqti (sagani) unda iyos normatiuli aqti, 
sakonstitucio sarCels unda gaaCndes safuZveli da unda iyos dasabuTebuli. 

„sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 311 gan-
sazRvravs sakonstitucio sarCelis arsebiTad gansaxilvelad miRebisTvis saWiro 
formalur moTxovnebs. imave kanonis 313 muxli gansazRvravs im kriteriumebs, ro-
desac sakonstitucio sarCeli gansaxilvelad ar miiReba. 

yovelive aRniSnuli ki imaze miuTiTebs, rom individualuri konstituciuri 
sarCelis meqanizmiT rom subieqtebma efeqturad isargeblon, aucilebelia, zedmi-
wevniT daicvan is sakanonmdeblo moTxovnebi, rac waeyeneba konstituciur sarCels, 
raTa igi ganxilul iqnes sakonstitucio sasamarTloSi. 

sakonstitucio sasamarTlos gadawyvetilebis samarTlebrivi Sedegebi
sakonstitucio sasamarTlo warmoadgens im erTaderT saxelmwifo instituts, 

romelsac ufleba aqvs, demokratiisa da samarTlebrivi saxelmwifos principebis 
sawinaaRmdego saxelisuflebo gadawyvetilebebi Zaladakargulad gamoacxados. Sesa-
bamisad, sakonstitucio sasamarTlos gadawyvetilebebi gansakuTrebuli mniSvnelo-
bisaa. ufro metic, maT faqtobrivad konstituciis Tanabari Zala gaaCniaT. swored 
sakonstitucio sasamarTlos gadawyvetilebebi uzrunvelyofs arakonstituciuri 
kanonmdeblobisagan konstituciis dacvas maTi arakonstituciurad cnobis gziT. 2

saqarTvelos konstituciis 60-e muxlis me-5 punqtis Sesabamisad, „sakonstitu-
cio sasamarTlos gadawyvetileba sabolooa. arakonstituciurad cnobili aqti 

1 Umbach D, Clemens T, Dollinger F-W, BVerfGG Kommentar, 2. Auflage, Heidelberg, 2005, S. 41-44.
2 nakaSiZe m, saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis aRsrulebis problemebi, 
marTlmsajuleba, №1, 2009, gv.136.
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an misi nawili kargavs Zalas sakonstitucio sasamarTlos mier Sesabamisi gadawy-
vetilebis gamoqveynebis momentidan, Tu Sesabamisi gadawyvetileba ar adgens aq-
tis an misi nawilis Zalis dakargvis sxva, gviandel vadas.“ es ki imas niSnavs, rom 
sakonstitucio sasamarTlos gadawyvetilebaTa samarTlebrivi Sedegebi, vrceldeba 
saqarTvelos mTel teritoriaze da misi Sesruleba savaldebuloa. 1 Sesabamisad, 
SeiZleba iTqvas, rom sakonstitucio sasamarTlos gadawyvetilebani iuridiuli 
Zalis TvalsazrisiT dauZlevelia da misi gadalaxva SeuZlebelia.2 

saqarTvelos sakonstitucio sasamarTlos praqtikis Sesabamisad, „sakonstitu-
cio sasamarTlo uflebamosilia, mxolod gaauqmos sadavo norma mTlianad an/da 
misi romelime nawili/normatiuli Sinaarsi, Tumca mas ar SeuZlia daadginos axa-
li wesrigi, gaafarToos sadavo normis moqmedeba da a.S. amdenad, sakonstitucio 
sasamarTlos gadawyvetileba SeiZleba gamoixatos mxolod sadavo normis romelime 
normatiuli Sinaarsis arakonstituciurad cnobaSi, mis gauqmebaSi.“3

„sakonstitucio sasamarTlos gaaCnia mxolod kanonmdeblobaSi arsebuli 
arakonstituciuri regulaciebis, wesebisTvis iuridiuli Zalis gauqmebisa da 
maTTvis adamianis uflebebisa da Tavisuflebebis darRvevis resursis gauqmebis 
uflebamosileba. sakonstitucio sasamarTlos mandats scdeba uflebamosileba, 
Zaladakarguli samarTlebrivi normebis nacvlad, kanonmdeblobaSi daadginos 
gansxvavebuli, Tundac konstituciuri wesebi.“.4

sakonstitucio sasamarTlos gadawyvetilebaTa zemoaRniSnuli samarTlebrivi 
Sedegebi vrceldeba aseve individualuri konstituciuri sarCelis dakmayofile-
bisas. Tumca, aRsaniSnavia isic, rom kanonis an sxva normatiuli aqtebis arakonsti-
tuciurad cnoba ar niSnavs am aqtis safuZvelze sasamarTlos mier adre gamotanili 
ganCinebebisa da gadawyvetilebebis gauqmebas.5 amaze metyvelebs, `saqarTvelos 
sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis me-20 muxli, 
romlis Tanaxmad „kanonis an sxva normatiuli aqtis arakonstituciurad cnoba ar 
niSnavs am aqtis safuZvelze adre gamotanili sasamarTlos ganaCenebisa da gadawy-
vetilebebis gauqmebas, iwvevs mxolod maTi aRsrulebis SeCerebas saproceso kanon-
mdeblobiT dadgenili wesiT.“ aqedan gamomdinare, calsaxaa, rom sakonstitucio 
sasamarTlos gadawyvetilebas ara aqvs ukuZala.

sakonstitucio sasamarTlos gadawyvetilebis savaldebuloobis principis 
efeqturad uzrunvelyofisTvis, umniSvnelovanesia miRebuli gadawyvetilebis 
aRsrulebis qmediTi meqanizmebis arseboba. radgan, sakonstitucio sasamarTlo 
gadawyvetilebis aRsrulebasTan dakavSirebuli problemebis mogvarebis SemTxvevaSi 
sakonstitucio sasamarTlo kidev ufro metad SeZlebs konstituciis uzenaesobis 
ganmtkicebas. 6

1 beniZe o, saqarTvelos sakonstitucio sasamarTlos gadawyvetilebaTa aRsruleba, adamiani da kon-
stitucia, №2, 1997, gv.16.
2 zoi5Ze b, sakonstitucio sasamarTlos gadawyvetilebis aRsrulebis pirobebi (zogadi mimoxilva 
da saqarTveloSi arsebuli mdgomareoba). adamiani da konstitucia, №4, 2004, gv. 62.
3 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 10 noembris №3/6/642 gadawyvetileba saqmeze 
„saqarTvelos moqalaqe lali lazaraSvili saqarTvelos parlamentis winaaRmdeg“, II-22.
4 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 10 noembris №3/6/642 gadawyvetileba saqmeze 
„saqarTvelos moqalaqe lali lazaraSvili saqarTvelos parlamentis winaaRmdeg“, II-22.
5 beniZe o, saqarTvelos sakonstitucio sasamarTlos gadawyvetilebaTa aRsruleba, adamiani da kon-
stitucia, №2, 1997, gv. 17.
6 demetraSvili a, sakonstitucio sasamarTlos konstituciur uflebaTa dacvis garantiebi, adami-
ani da konstitucia, №4, 2000, gv. 206.
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sakonstitucio kontrolis efeqturobisaTvis da imisaTvis, rom misi samarT-
lebrivi Sedegebi ufro metad iyos orientirebuli adamiani uflebebisa da Tavi-
suflebebis dacvaze da Sesabamisad, ufro metad iyos uzrunvelyofili konstitu-
ciis uzenaesobis dacva, mizanSewonilia saqarTvelos kanonmdeblobis daxvewa da 
ganviTareba. kerZod, kanonmdeblobaSi im regulaciebis SemoReba, romelic ufro 
metad uzrunvelyofs sakonstitucio sasamarTlos gadawyvetilebis aRsrulebas. 
magaliTad, germanuli kanonmdeblobis msgavsad, mizanSewonilia saqarTveloSic 
sakonstitucio sasamarTlos ufleba unda hqondes Tavad gansazRvros sasamarT-
lo gadawyvetilebis aRsrulebis meTodebi da aRsrulebis uflebamosilebis mqone 
subieqti.1 vfiqrob, msgavsi regulaciebis pirobebSi ufro metad gaizrdeba sakons-
titucio sasamarTlos mier miRebuli gadawyvetilebis aRsrulebis efeqturoba.

saqarTvelos sakonstitucio sasamarTlos praqtikis analizi
saqarTvelos sakonstitucio sasamarTloSi individualuri konstituciuri 

sarCelis gamoyenebis praqtika sakmaod mravalferovania da Sesabamisad, mizan-
Sewonilia, statiis farglebSi sakonstitucio sasamarTlos uaxlesi praqtikidan 
ramdenime iseT gadawyvetilebaze gamaxvildes yuradReba, romelTa meSveobiTac 
adamianis uflebebisa da Tavisuflebebis dacvis TvalsazrisiT saintereso ganmar-
tebebi gakeTda.

sakonstitucio sasamarTlos praqtikidan sainteresoa sasamarTlos dasabuTeba 
saqmeze saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“.2 
miTiTebuli davis farglebSi sakonstitucio sasamarTlom saqarTvelos konstitu-
ciis 21-e muxlis pirvel punqtTan mimarTebiT arakonstituciurad cno „Sekrebebisa 
da manifestaciebis Sesaxeb“ saqarTvelos kanonis me-8 muxlis pirveli punqtis is 
normatiuli Sinaarsi, romelic iTvaliswinebs Sekrebis/manifestaciis Catarebamde 
araugvianes 5 dRis vadaSi municipalitetis aRmasrulebeli organos gafrTxilebis 
valdebulebas, rodesac am vadaSi gafrTxileba, Sekrebis/manifestaciis spontanu-
robis gaTvaliswinebiT, SeuZlebelia.

sasamarTlom miTiTebul saqmesTan dakavSirebiT ganacxada, rom saqarTvelos 
konstituciis 21-e muxlis pirveli punqti Sekrebis Tavisuflebis ZiriTadi ufle-
bis realizebis konstituciur garantiebs qmnis da iZleva adamianTa mSvidobiani 
da sajaro Sekrebis SesaZleblobas. miTiTebuli normis Sesabamisad, Tavdacvis 
Zalebis an saxelmwifo an sazogadoebrivi usafrTxoebis dacvaze pasuxismgebeli 
organos SemadgenlobaSi myof pirTa garda, yvela nebismier sxva pirs, ufleba aqvs 
Seikribos, maT Soris, winaswari nebarTvis gareSe, sajarod da uiaraRod. Sesabami-
sad, aRniSnuli uflebis subieqtebs konstituciiT garantirebuli aqvT TavianTi 
grZnobebisa da Sexedulebebis sajarod gamoxatvis SesaZlebloba.3

saqarTvelos sakonstitucio sasamarTlom miTiTebul saqmesTan dakavSirebiT 
gaiziara sadavo normis sajaro legitimuri miznebis mniSvneloba, imsjela sadavo 
normiT gansazRvruli regulaciebis gamosadegobasa da aucileblobaze, Tumca, 
amavdroulad, miiCnia, rom dadgenili SezRudva arRvevda samarTlian balanss 
1 gabunia e, „realuri“ kontroli saqarTvelos sakonstitucio marTlmsajulebis sistemaSi, sakon-
stitucio samarTlis Jurnali, №3, 2019, gv. 61.
2 sakonstitucio sasamarTlos 2023 wlis 14 dekembris gadawyvetileba №3/3/1635, saqmeze „saqarTve-
los saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.“.
3 iqve, II _ 3.
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SezRudul da dacul interesebs Soris da ver uzrunvelyofda Sekrebisa da mani-
festaciis ZiriTadi uflebis efeqtianad sargeblobas.

saqarTvelos konstituciis me-18 muxliT gaTvaliswinebuli sajaro informaciis 
xelmisawvdomobis uflebis darRveva daadgina saqarTvelos sakonstitucio sasa-
marTlom, 2018 wlis 27 aprilis №1/3/1243 gadawyvetilebiT, saqmeze „saqarTvelos 
moqalaqe giorgi kraveiSvili saqarTvelos parlamentis winaaRmdeg.“.

miTiTebul saqmeze sainteresoa sakonstitucio sasamarTlos ganmarteba sajaro 
informaciis xelmisawvdomobis uflebis konstituciuri safuZvlebis gansazRvris 
TvalsazrisiT. sasamarTlos ganmartebiT:
	radgan samecniero fondi saxelmwifo biujetidan finansdeba da Seqmnilia 

saxelmwifo amocanebis Sesrulebis mizniT, Sesabamisad, iq daculi nebismieri in-
formacia oficialur CanawerebSi arsebul informaciad ganixileba.1 
	sajaro informacias ganekuTvneba damoukidebeli eqspertis vinaobac da igi 

xelmisawvdomi unda iyos dainteresebuli pirisTvis.2

	eqspertis vinaobis gasaidumloeba ki sajaro informaciaze xelmisawvdomobis 
SezRudvad ganixileba. 3

	eqspertis Sefaseba, gadawyvetilebis mimRebi administraciuli organos 
mimarT sazogadoebis ndobis faqtors ganapirobebs da amavdroulad, konkursSi 
monawile pirebisTvis konkursis gamWvirvaled Catarebis ganmsazRvrelia. Sesaba-
misad, konkursis monawiles ar SeiZleba eqspertis vinaobis Sesaxeb informaciis 
xelmisawvdomobis ufleba SeezRudos, radgan eqspertis vinaobis codna pirdapir 
dakavSirebulia misi kanonieri interesebis realizebasTan.4 

yovelive zemoaRniSnulidan gamomdinare, sakonstitucio sasamarTlom sadavo 
norma arakonstituciurad cno da miiCnia, rom sadavo normiT aralegitimurad 
izRudeba saqarTvelos konstituciiT gansazRvruli sajaro dawesebulebaSi dacul 
informaciaze xelmisawvdomobis ufleba. 

daskvna
daskvnis saxiT SeiZleba iTqvas, rom sakonstitucio sasamarTloSi individualu-

ri konstituciuri sarCelis instituti sakmaod efeqturad funqcionirebda. amas 
mowmobs sakonstitucio sasamarTlos mier miRebuli gadawyvetilebebi, romelTa 
meSveobiTac ara erT SemTxvevaSi Tavidan iqna acilebuli qveyanaSi arakonsti-
tuciuri normatiuli aqtebis arseboba. Sesabamisad, calsaxaa, rom saqarTvelos 
sakonstitucio sasamarTlom ganusazRvrelad didi roli Seasrula adamianis kons-
tituciuri uflebebisa da Tavisuflebebis dacvis TvalsazrisiT. 

Tumca, aqve unda aRiniSnos, rom sakonstitucio kontrolis efeqturobis gazr-
dis mizniT, sasurvelia, sakonstitucio sasamarTlos xelisuflebis mesame Stos, 
sasamarTlo organoebis gadawyetilebaTa konstituciurobis sakiTxis Semowmebac 
SeeZlos. kerZod, upriania sakonstitucio sasamarTlos gansjadobas daeqvemdeba-
ros saerTo sasamarTloebis mier miRebuli gadawyvetilebebi.
1 saqarTvelos sakonstitucio sasamarTlos 2018 wlis 27 aprilis №1/3/1243 gadawyvetileba, saqmeze 
„saqarTvelos moqalaqe giorgi kraveiSvili saqarTvelos parlamentis winaaRmdeg“, II _ 13.
2 iqve, II _ 14.
3 iqve, II _ 15.
4 iqve, II _ 17.
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aseve, mizanSewonilia sakonstitucio sasamarTlos mier miRebuli gadawyve-
tilebebis aRsrulebis TvalsazrisiT saqarTvelos kanonmdeblobis daxvewa da 
ganviTareba. kerZod, aucilebelia kanonmdeblobaSi im regulaciebis SemoReba, 
romelic ufro metad uzrunvelyofs sakonstitucio sasamarTlos gadawyvetile-
bis aRsrulebas. vfiqrob, aRniSnuli sakonstitucio kontrolis meqanizms ufro 
metad orientirebuls gaxdis adamianis uflebebisa da Tavisuflebebis dacvaze da 
Sesabamisad, ufro metad uzrunvelyofili iqneba konstituciis uzenaesoba. 
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Segebebuli sarCeli _ sarCelisgan

Tavdacvis procesualuri meqanizmi

abstraqti
saqarTvelos konstituciis 31-e muxlis Sesabamisad, yovel adamians aqvs ufleba 

mimarTos sasamarTlos Tavis uflebaTa da TavisuflebaTa dasacavad, darRveuli 
samoqalaqo uflebis aRsadgenad an mosalodneli darRvevis aRsakveTad. saqarTve-
loSi mimdinareobs kanonmdeblobis daaxloeba evropul kanonmdeblobasTan rasTan 
erTadac Tanmdevi procesi aris kanonSi xarvezebi, romlebic droTa ganmavlobaSi 
unda gamoswordes. 

piris ufleba aris misi darRveuli uflebis aRsadgenad mimarTos sasamarTlos. 
mniSvnelovani aris, rom uflebis sasamarTlos wesiT dacva iyos srulyofili, 
rac gamoxatuli unda iyos ara marto piris mimarTvaSi sasamarTlosadmi, aramed 
samarTliani da dasabuTebuli gadawyvetilebis miRebaSi.

saZiebo sityvebi: Segebebuli sarCeli, sarCeli

Sesavali
saqarTvelos konstituciis 31-e muxlis Sesabamisad, yovel adamians aqvs ufleba 

Tavis uflebaTa dasacavad mimarTos sasamarTlos. saqmis samarTliani da drouli 
ganxilvis ufleba garantirebulia konstituciiT.1 adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis konvenciis me-6 muxlis, samoqalaqo da politikuri ufle-
bebis Sesaxeb saerTaSoriso paqtis me-14 muxlis mixedviT, yvela piri Tanasworia 
sasamarTloebisa da tribunalebis winaSe.2 sasamarTlo wesiT uflebis dacvis dros 
sasamarTlo valdebulia miiRos samarTliani da dasabuTebuli gadawyvetileba. 
msoflios ganviTarebul qveynebSi ufleba ikavebs ZiriTad adgils, am SemTxvevaSi 
arc saqarTvelo aris gamonaklisi. saqarTvelos samoqalaqo saproceso kodeqsis 
amocana swored uflebis dacvaa.3

saqarTvelos samoqalaqo saproceso kodeqsSi gvaqvs instituti, romelic iTva-
liswinebs sarCelis aRZvras, aRiarebiT sarCels, ramdenime sasarCelo moTxovnis 
gaerTianebas, sarCelis miRebaze uaris Tqmas da sxva. mniSvnelovani aris standar-
tebis arseboba, romliTac daculi unda iyos SejibrebiTobisa da Tanasworufle-
bianobis principi. 

1 saqarTvelos konstitucia muxli 31.
2 cqitiSvili. m. sarCeli samoqalaqo procesSi gv 1
3 kopaleiSvili m. sxirtlaZe n. qardava e. turava p. 2008. administraciuli saproceso 
samarTlis saxelmZRvanelo, gv 36-37.
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sarCelisagan procesualuri Tavdacvis erT-erT saSualeba aris Segebebuli sar-
Celi. mopasuxes ufleba aqvs misTvis sarCelis aslis Cabarebis dRidan saqmis zepiri 
ganxilvisaTvis winaswari momzadebis damTavrebamde aRZras mosarCelis mimarT Se-
gebebuli sarCeli, romelic ganixileba pirvandel sarCelTan erTad.1 mosarCeles 
uflebaa aRZras sarCeli da Tavisi uflebis dasacavad mimarTos sasamarTlos, rac 
upirispirdeba mopasuxis uflebas daicvas Tavisi pozicia da gaaqarwylos mosar-
Celes mier miTiTebuli mtkicebulebebi Tu faqtebi. 

1. Segebebuli sarCelis arsi da maxasiaTeblebi
rogorc Sesagebeli wardgena droSi aris SezRuduli, aseve Segebebuli sarCelis 

wardgenac SezRudulia droSi. mopasuxes Segebebuli sarCelis aRZvris ufleba 
eZleva mas Semdeg, rac Cabardeba sarCelis asli. Segebebuli sarCelis Setanis 
ufleba aqvs mopasuxes saqmis zepiri ganxilvis winaswari momzadebis damTavrebis 
etapamde, magram sapatio mizezis arsebobis SemTxvevaSi, SesaZlebelia mopasuxem 
Seitanos saqmis paeqrobis etapis dawyebamde. mopasuxem Tu ver moaxdina Segebe-
buli sarCelis Setana kanoniT gansazRvrul droSi da sasamarTlom ar gaiziara 
Segebebuli sarCelis warudgenlobis sapatio mizezi, aseT SemTxvevaSi mopasuxes 
SesaZlebloba aqvs damoukidebel sarCelad aRZras. mopasuxe Semdgom Tu miiCnevs, 
rom am ori sarCelis ganxilva erTad ufro daaCqarebs saqmis warmoebas, an rame 
sxva mizezi gamo endomeba am saqmeebis erTad ganxilva, SeuZlia sasamarTlos winaSe 
iSuamdgomlos am ori saqmis gaerTianebis Sesaxeb.2

Segebebuli sarCeli aris Cveulebrivi sarCeli, romelsac hyavs, rogorc mo-
sarCele aseve mopasuxe. Segebebuli sarCelis SemTxvevaSi Tavdapirveli mosarCele 
iqneba mopasuxe xolo Tavdapirveli mopasuxe iqneba mosarCele. Segebebuli sarCeli 
sasamarTlom, rom miiRos warmoebaSi unda pasuxobdes Cveulebrivi sarCelisaTvis 
saqarTvelos samoqalaqo saproceso kodeqsiT gansazRvrul kriteriumebs. saqar-
Tvelos samoqalaqo saproceso kodeqsis 190-e muxliT Tu Segebebuli sarCeli aR-
Zruli da miRebulia saqmis winaswari momzadebis damTavrebis Semdeg, mosarCelis 
TxovniT an sasamarTlos iniciativiT SeiZleba am saqmis ganxilvis sxva droisaTvis 
gadadeba. aRniSnul kanonSi, rodesac saubari aris mosarCelis TxovniT sasamarTlo 
saqmis gadadebaze aq moiazreba Tavdapirveli mosarCele, radgan valdebulia aseT 
SemTxvevaSi kanoniT gansazRvrul vadaSi waradginos Sesagebeli da gaecnos saqmis 
masalebs.3

saqarTvelos samoqalaqo saproceso kodeqsis 189-e muxlSi mocemulia Tu ra 
SemTxvevaSi miiRebs sasamarTlo Segebebul sarCels. 1) Segebebuli sarCelis ward-
gena SeiZleba sarCelis wardgenis Sesaxeb arsebuli wesebis dacviT. 2) mosamarTle 
miiRebs Segebebul sarCels, Tu: a) Segebebuli sarCelis moTxovna mimarTulia pir-
vandeli moTxovnis CasaTvlelad; b) Segebebuli sarCelis dakmayofileba mTlianad, 
an nawilobriv gamoricxavs pirvandeli sarCelis dakmayofilebis SesaZleblobas; 
g) Segebebul sarCelsa da pirvandel sarCels Soris aris urTierTkavSiri da maTi 
erTad ganxilvis Sedegad aRZruli dava ufro swrafad da sworad gadawydeba. 3) 
1 saqarTvelos samoqalaqo saproceso kodeqsi muxli 188 nawili 1.
2 arxoSaSvili. l. sarCelisagan Tavdacvis procesualusamarTlebrivi saSualebebi, gv 166-
167.
3 arxoSaSvili. l. sarCelisagan Tavdacvis procesualusamarTlebrivi saSualebebi, gv 167-
169.
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pirvandeli da Segebebuli sarCelis erTad ganxilvis Sedegad sasamarTlos gamoa-
qvs erToblivi gadawyvetileba, garda 245-e muxlis me-2 nawiliT gaTvaliswine-
buli SemTxvevebisa. aRniSnuli muxlis meore nawili SeiZleba miviCnioT, rogorc 
sarCelisagan Tavdacvis procesualuri saSualeba. am muxlis mesame nawilis mizani 
aris swrafi marTlmsajulebis miReba rac mniSvnelovani aris davis samarTlian da 
swraf gadawyvetaSi.1

saqarTvelos saproceso kanonmdeblobiT garantirebuli aris dispoziciurobis 
principi da kodeqsis me-3 muxliT SesaZlebeli aris mosarCelem uari ganacxados 
sarCelze saqmis ganxilvis nebismier etapze. rac miuTiTebs mxareTa nebis dispozi-
ciurobaze. kanonmdebeli samoqalaqo saqmeze aseve mxareebs aZlevs SesaZleblobas 
dava gadawydes, maTi SexedulebiT.2

mosarCeles mier arCeul mopasuxes SeuZlia sakuTari Tavis dacva ganaxorcie-
los, rogorc SesagebliT, aseve Segebebuli sarCeliT. Segebebuli sarCeli aRiZ-
vreba Tavdapirveli sarCelis gamo, Tumca, rom ara es ZiriTadi sarCeli, igi mainc 
SeiZleba aRZruliyo, damoukidebeli ZiriTadi sarCelis saxiT.3

mniSvnelovani gansxvaveba aris Sesagebelsa da Segebebul sarCels Soris. mopa-
suxes SesagebliT TiTqmis yovelTvis cdilobs, gaaqarwylos sarCelSi moyvanili 
faqtobrivi garemoebebi Tu samarTlebrivi dasabuTeba. Segebebuli sarCeli gark-
veul wilad ZiriTadi sarCelis aRiarebasac moicavs. praqtikaSi aris SemTxvevebi, 
rodesac sasamarTlo yovelgvari dasabuTebis gareSe gadawyvetilebiT uars eubneba 
Segebebul sarCelis dakmayofilebaze. sakasacio sasamarTlos Tavis araerT gan-
CinebaSi aqvs miTiTebuli, rom sasamarTlom unda imsjelos Segebebuli sarCelis 
safuZvlianobis Sesaxeb.4

sasamarTloSi Segebebuli sarCeli ver aRiZvreba manam, sanam ar moxdeba Ziri-
Tadi sarCelis aRZvra. Segebebuli sarCelis aRZvris uflebamosilebas piri iZens 
maSin Semdgom, rac Cabardeba sarCelis asli. Segebebuli sarCeli aris mopasuxis 
Tavdacvis erT-erTi saSualeba, romelic unda akmayofilebdes yvela kriteriums, 
rac gansazRvrulia saqarTvelos samoqalaqo saproceso kodeqsiT. Segebebuli 
sarCelis aRZvris dros pirs warmoeqmneba saxelmwifo baJis gadaxdis valdebuleba. 
Segebebuli sarCelis warmdgens ufleba aqvs moiTxovos saxelmwifo baJisagan gan-
Tavisufleba im SemTxvevaSi, Tu mas aqvs mdgomareoba, romelic gaTvaliswinebuli 
aris kanonSi. Segebebuli sarCelis avtors aseve gaaCnia ufleba, rom sasamarTlos 
winaSe iSuamdgomlos baJis gadavadebis Sesaxeb. mniSvnelovani garemoeba aris is, 
rom mopasuxes yovelTvis ar SeuZlia Segebebuli sarCelis aRZvra yvela sasamarT-
lo instanciaSi. mopasuxe pirveli instanciis sasamarTloSi Segebebuli sarCelis 
Setanis uflebas iZens mas Semdgom, rac mopasuxes gadaecema ZiriTadi sarCelis 
asli. mopasuxes Segebebuli sarCelis warsadgenad dro aqvs, saqmis zepiri ganxil-
vis winaswari momzadebis damTavrebamde. mopasuxes Segebebuli sarCelis aRZvris 
ufleba ar gaaCnia saapelacio da sakasacio sasamarTloebSi. mopasuxem Tu pirveli 
instanciis sasamarTloSi Segebebuli sarCelis wardgena sapatio mizezis gamo, ka-
noniT gansazRvrul droSi ver moaxdina. mopasuxes ufleba aqvs aRZras Segebebuli 

1 saqarTvelos samoqalaqo saproceso kodeqsi muxli 189.
2 saqarTvelos uzenaesi sasamarTlos gadawyvetileba saqme as-1410-1425-2011.
3 liluaSvili T., xrustali v. 2004. saqarTvelos samoqalaqo saproceso kodeqsis komen-
tari, 326.
4 iqve, 324-325.
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sarCeli sasamarTlo paeqrobis dawyebamde, sadac unda miuTiTos sasamarTlos sa-
patio mizezis Sesaxeb, Tu ratom ver moaxdina mxarem Segebebuli sarCelis wardgena 
kanoniT gansazRvrul droSi.1 Tu ra CaiTvleba sapatio mizezad, mocemulia saqar-
Tvelos saproceso kodeqsis 215-e muxlis me-3 nawilSi kerZod: „sapatio mizezad 
CaiTvleba mxaris mier Suamdgomlobisa da gancxadebis wardgenis SeuZlebloba, rac 
gamowveulia avadmyofobiT, axlo naTesavis gardacvalebiT an sxva gansakuTrebuli 
obieqturi garemoebiT, romelic misgan damoukidebeli mizeziT SeuZlebels xdis 
sasamarTlo procesze gamocxadebas an/da Suamdgomlobisa da gancxadebis wardge-
nas. avadmyofoba dadasturebul unda iqnes samedicino dawesebulebis xelmZRva-
nelis mier xelmowerili dokumentiT, romelic pirdapir miuTiTebs sasamarTlo 
procesze gamocxadebis SeuZleblobaze.~2 Tu mopasuxe mxare droulad waradgens 
Segebebul sarCels, sasamarTlo amowmebs Semdgom akmayofilebs Tu ara saqarTve-
los samoqalaqo saproceso kodeqsis 189-e muxliT gaTvaliswinebul pirobebs.  
praqtikaSi xSiria SemTxveva, rodesac saqmis gaWianurebis mizniT arakeTilsindisier 
mopasuxeebs SeaqvT Segebebuli sarCeli, romelsac kavSiri ar aqvs Tavdapirvel 
sarCelTan. mopasuxeebi Semdgom asaCivreben sasamarTlos ganCinebas, romliTac 
sasamarTlom miiCnia, rom Segebebuli sarCeli urTierTkavSirSi ar aris Tavdapir-
vel sarCelTan, rac iwvevs keTilsindisieri mosarCelisaTvis marTlmsajulebis 
dagvianebiT miRebas. aqedan gamomdinare mimaCnia, rom rodesac Segebebuli sarCeli 
Tavdapirvel sarCelTan kavSirSi ar aris, mxares ar unda hqondes sasamarTlos gan-
Cinebis gasaCivrebis ufleba. es ar SezRudavs mopasuxis uflebas, radgan mopasuxes 
SeuZlia damoukidebeli sarCeli warudginos sasamarTlos. 

gansakuTrebuli gansjadobis wess adgens kanoni Segebebuli sarCelis ganxilvis 
dros. Segebebuli sarCelis miReba xorcieldeba im sasamarTloSi, romel sasamarT-
loSi ganxorcielda Tavdapirveli sarCelis Setana. es ganpirobebuli aris imiT, 
rom Segebebuli sarCelis aRZvra dakavSirebuli aris pirvandel sarCelTan.3

Segebebuli sarCelis aRZvris erT-erTi mizans warmoadgens, rom sarCelebis 
ganxilva da gadawyveta moxdes erTad. saqmis mimdinareobis dros SeiZleba gamoi-
kveTos iseTi SemTxveva, rom erTi mxaris mimarT yvelaferi garkveuli iyos, xolo 
meore mxaris mimarT ar iyos garkveuli. aseT SemTxvevaSi sasamarTlos SeuZlia 
mxaris TxovniT gamoitanos ara erToblivi gadawyvetileba, aramed gadawyvetileba 
im piris mimarT, romeli piris mimarTac mzadaa gadawyvetilebis gamosatanad.4 sasa-
marTlo erTdroulad ixilavs rogorc ZiriTad sarCels, aseve Segebebul sarCels 
da gamoaqvs gadawyvetileba, garda samoqalaqo saproceso kodeqsis 245-e muxlis 
me-2 nawiliT gaTvaliswinebuli SemTxvevisa, kerZod: „nawilobrivi gadawyvetileba, 
dainteresebuli mxaris TxovniT, sasamarTlos SeuZlia gamoitanos im SemTxvevaSic, 
rodesac aRZruli iyo Segebebuli sarCeli, garkveulia da gadawyvetilebis gamo-
satanad momzadebulia erT-erTi _ sarCeli an Segebebuli sarCeli“.5

sasamarTloSi saqmis ganxilva SesaZlebelia gadaidos Segebebuli sarCelis aR-
Zvris gamo. saqarTvelos samoqalaqo saproceso kodeqsis 190-e muxlis mixedviT: 
1 arxoSaSvili. l., sarCelisagan Tavdacvis procesualusamarTlebrivi saSualebebi, gv 166-
169.
2 saqarTvelos samoqalaqo saproceso kodeqsi muxli 215 me-3 nawili.
3 cqitiSvili. m. sarCeli samoqalaqo procesSi gverdi 134-135.
4 naWyebia a. samoqalaqo samarTlebrivi normebis ganmartebebi uzenaesi sasamarTlos praq-
tikaSi 2000-2013 saqme № as-1003-1304-07 13 Tebervali, 2008 weli, q. Tbilisi
5 saqarTvelos samoqalaqo saproceso kodeqsi muxli 245 me-2 nawili.
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„Tu Segebebuli sarCeli aRZruli da miRebulia saqmis winaswari momzadebis damTa-
vrebis Semdeg, mosarCelis TxovniT an sasamarTlos iniciativiT SeiZleba am saqmis 
ganxilvis sxva droisaTvis gadadeba. saqmis ganxilvis gadadebiT gamowveuli xarjebi 
daekisreba mopasuxes, romelmac dagvianebiT aRZra Segebebuli sarCeli“1. aRniSnuli 
muxlis pirvel nawilis mixedviT Tu Segebebuli sarCeli aRZruli da miRebulia 
saqmis winaswari momzadebis damTavrebis Semdeg, sWirdeba mosarCelis Txovna, rom 
moxdes sxdomis gadadeba, rac mimaCnia arasworad, muxlSi unda iyos imperatiuli 
Canaweri, rom saqme gadaideba sxva droisTvis da ar unda sWirdebodes mosarCeles 
Txovna. aRniSnuli muxlis meore nawilis mixedviT mxares, romelmac dagvianebiT 
aRZra Segebebuli sarCeli, daekisreba saqmis ganxilvis gadadebiT gamowveuli xar-
jebi, rac aseve mimaCnia arasworad, radgan sasamarTlom Tu misca saSualeba, rom 
waradginos Segebebuli sarCeli, am SemTxvevaSi mas aRar unda ekisrebodes saqmis 
gadadebiT gamowveuli xarjebis anazRaureba. 

2. Segebebuli saapelacio saCivari
saqarTvelos samoqalaqo saproceso kodeqsis 379-e muxlis mixedviT, „mowinaaR-

mdege mxares SeuZlia saapelacio saCivris gadacemidan 10 dRis vadaSi waradginos 
Segebebuli saapelacio saCivari, miuxedavad imisa, gancxadebuli aqvs Tu ara uari 
saapelacio saCivris Setanaze. saapelacio saCivarze uaris Tqmis an misi ganuxil-
velad datovebis SemTxvevaSi Segebebuli saapelacio saCivari ar ganixileba“.2

Segebebuli saapelacio saCivriT mxare cdilobs, rom gauqmdes gadawyvetileba 
im nawilSi, romliTac nawilobriv dakmayofilda apelantis moTxovna aseve ucvle-
li darCes gadawyvetileba, romliTac uari eTqva apelants moTxovnis nawilobriv 
dakmayofilebaze. Segebebul saapelacio saCivrebs yofen or nawilad: damouki-
debeli Segebebuli saapelacio saCivari da damokidebuli Segebebuli saapelacio 
saCivari. damoukidebeli Segebebuli saapelacio saCivari es SemTxveva aris, ro-
desac realurad wardgenili aris imitom, rom Setanili aris saapelacio saCivari. 
aseve igi Setanilia kanoniT gaTvaliswinebul vadaSi misi Rirebuleba Seesabameba 
saapelacio saCivrisaTvis kanoniT gansazRvruli fasi da akmayofilebs saapela-
cio saCivrisaTvis kanoniT gansazRvrul moTxovnebs. damokidebuli Segebebuli 
saapelacio saCivari ewodeba im SemTxvevas, rodesac wardgenilia ZiriTad saape-
lacio saCivarTan dakavSirebiT, magram kanoniT gansazRvrul saxelmwifos fass ar 
Seesabameba an wardgenilia kanoniT dadgenili vadis gadacilebiT. sasamarTlom 
unda ganixilos damoukidebeli saapelacio saCivari miuxedavad imisa, uari Tqva 
apelantma Tavis ZiriTad saapelacio saCivarze, Tu ukan gaiTxova es saCivari, an 
ganuxilvelad datova saapelacio sasamarTlom es ZiriTadi saapelacio saCivari. 
damokidebuli saapelacio saCivari aRar unda ganixilos saapelacio sasamarTlom, 
Tu raime mizezis gamo sasamarTlo ganuxilvelad tovebs apelantis ZiriTad saape-
lacio saCivars an wyvets saqmis warmoebas.3

uzenaesi sasamarTlo Tavis gadawyvetilebaSi saqme as-293-550-08 ganmartavs, rom 
„dasaxelebuli normebidan gamomdinareobs, rom kanoniT gaTvaliswinebul subieq-
tebs ufleba aqvT, pirveli instanciis sasamarTlos gadawyvetilebaze Seitanon 

1 saqarTvelos samoqalaqo saproceso kodeqsi muxli 190.
2 saqarTvelos samoqalaqo saproceso kodeqsi muxli 379.
3 liluaSvili T. 2005 samoqalaqo saproceso samarTali, 469-472.
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saapelacio saCivari, an mowinaaRmdege mxaris mier saapelacio saCivris Setanis 
Semdeg kanoniT konkretulad gansazRvrul vadaSi mimarTon sasamarTlos Segebe-
buli saapelacio saCivriT. saapelacio da Segebebul saapelacio saCivrebs Soris 
arsebobs garkveuli gansxvaveba, rac imaSi mdgomareobs, rom saapelacio saCivris 
Setana xdeba mxaris mier damoukideblad, pirveli instanciis sasamarTlos gadawy-
vetilebis mowinaaRmdege mxaris mier gasaCivrebis miuxedavad da misi ganxilvac 
mimdinareobs mowinaaRmdege mxaris saapelacio saCivris samarTlebrivi bedis gau-
Tvaliswineblad, maSin roca Segebebuli saapelacio saCivris Setana xdeba mxolod 
saapelacio saCivris Setanis Semdeg, mis sawinaaRmdegod, rac faqtobrivad miuTi-
Tebs, rom ZiriTadi saapelacio saCivris Seutanlobisas Segebebuli saapelacio 
saCivris moTxovna aRZruli ar iqneboda.“1

daskvna 
sasamarTlos mxridan aucilebelia gaTvaliswinebuli iyos yvela mxaris ufle-

bebi. mxareebs unda mieceT imis saSualeba, rom daicvan TavianTi uflebebi da ami-
saTvis hqondeT sxvadasxva procesualuri saSualebebi, romlebic demokratiul 
saxelmwifos standartebs Seefereba. mxareebis uflebebis darRveva SesaZloa mox-
des sxvadasxva viTarebaSi da sxvadasxva formiT, Sesabamisad nebismier mdgomareo-
baSi mxareebs unda hqondes gza, rom ipovon samarTali.

sarCelis ufleba piris ufleba aris waradginos sarCeli misi darRveuli ufle-
bis aRsadgenad an mosalodneli darRvevis aRsakveTad. mopasuxis ufleba aris Tavi 
daicvas sarCelisagan, rogorc SesagebliT, aseve Segebebuli sarCeliT. sarCeli da 
Sesagebeli aris mtkicebis sagnis formirebis mniSvnelovani elementi, aRniSnuli 
elementebis saSualebiT xorcieldeba mtkicebiTi procesi, romeli procesis war-
marTvac xorcieldeba dispoziciurobisa da SejibrebiTobis principis safuZvelze. 

Segebebuli sarCeli mopasuxis erT-erTi procesualuri saSualeba aris, rom 
sakuTari Tavis dacva ganaxorcielos mosarCelisgan. Segebebuli sarCeliT mopa-
suxes eZleva saSualeba ganaxorcielos sakuTari Tavis dacva mosarCelisagan da 
sasamarTlosgan miiRos swrafi marTlmsajuleba, rac gamoixateba orive sarCelis 
erTdroulad ganxilvaSi. 

praqtikaSi xSiria SemTxveva, rodesac sasamarTlo uars eubneba mopasuxes Se-
gebebuli sarCelis gansaxilvelad miRebaze, radgan ar arsebobs urTierTkavSiri 
Tavdapirvel sarCelsa da Segebebul sarCels Soris. ris Semdgomac Segebebuli 
sarCelis avtors aqvs am ganCinebis gasaCivrebis ufleba, kanoniT dadgenil vadaSi. 
Segebebuli sarCelis avtorebis mier xSirad xdeba aRniSnuli ganCinebebis gasaCi-
vreba, vinaidan maT mizans warmoadgens sasamarTlo procesis gaWianureba. mimaCnia, 
rom sasamarTlos ganCineba Segebebuli sarCelis miRebaze uaris Tqmis Sesaxeb ar 
unda saCivrdebodes, romlis safuZvelic aris sarCelsa da Segebebul sarCels So-
ris urTierTkavSiris ar arseboba. mimaCnia, rom aRniSnuli SezRudva ar gamoiwvevs 
Segebebuli sarCelis avtoris uflebebis darRvevas, radgan mas kanoniT aqvs ufleba 
calke damoukidebel sarCelad waradginos sasamarTloSi. 

saqarTvelos samoqalaqo saproceso kodeqsis 190-e muxlis pirveli nawilis 
mixedviT, Tu Segebebuli sarCeli miRebulia saqmis winaswari momzadebis damTa-
vrebis Semdeg, mosarCelis TxovniT, an sasamarTlos iniciativiT saqmis ganxilva 
1 saqarTvelos uzenaesi sasamarTlos gadawyvetileba, saqme as-293-550-08.
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gadaideba sxva droisaTvis. mimaCnia, rom aRniSnul kanonSi imperatiulad unda iyos 
Canaweri saqmis gadadebis Sesaxeb da ar unda sWirdebodes mosarCeles Suamdgomlo-
ba. amave muxlis meore nawilis mixedviT saqmis ganxilvis gadadebiT gamowveuli 
xarjebi daekisreba mopasuxes, romelmac dagvianebiT aRZra Segebebuli sarCeli. 
mimaCnia, rom kanonis es danawesi arasworia, vinaidan mopasuxes am SemTxvevaSi sasa-
marTlo aZlevs uflebas, rom warmoadginos Segebebuli sarCeli da Tu sasamarTlo 
Tu aZlevs amis uflebas maSin Segebebuli sarCelis avtoris aRar unda daekisros 
saqmis ganxilvis gadadebiT gamowveuli xarjebi.

praqtikis analizi namdvilad avlens rig xarvezebs, rac swored mecnieruli 
damatebiTi kvlevis da ganzogadebis safuZvelze ukeT unda daregulirdes. Sesaba-
misad, sasamarTlo praqtikis ganxilvis Semdeg SegviZlia davaskvnaT, rom isini ar 
aris safuZvlianad Seswavlili rac pirdapir da uaryofiTad aisaxeba saqarTvelos 
samoqalaqo procesis mimdinareobaze.
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ucxo qveynis sasamarTlo gadawyvetilebis cnoba da aRsruleba

abstraqti
globalizaciis Tanadroulad ucxouri sasamarTlos gadawyvetilebebis cnoba da 

aRsruleba warmoadgens rogorc SesaZleblobas, aseve gamowvevas saerTaSoriso sa-
marTlebrivi sistemisTvis. statia miznad isaxavs gadawyvetilebebis transsasazRvro 
aRsrulebis irgvliv arsebuli samarTlebrivi CarCoebisa da praqtikis Seswavlas, ro-
gorc erovnuli kanonmdeblobisa da praqtikis mimoxilvis saSualebiT, aseve ucxouri 
qveynebis gamocdilebiTac. statiaSi doqtrinuli analizis meSveobiT, warmodgenilia 
is ZiriTadi sakiTxebi, romelTa gaTvaliswinebac arsebiTad mniSvnelovania ucxo 
qveynis sasamarTlo gadawyvetilebebis cnobisa da aRsrulebis procesSi. amasTan, xaz-
gasmulia is ZiriTadi faqtorebi, romlebic gavlenas axdens cnobisa da aRsrulebis 
meqanizmebze da am meqanizmebis efeqturobaze. statiaSi warmodgenilia samarTlebriv 
sistemebs Soris arsebuli mniSvnelovani gansxvavebebi cnoba-aRsrulebis midgomebTan 
mimarTebiT. sakiTxi sainteresoa im kuTxiTac, rom aRniSnuli pirdapir kavSirSia saja-
ro politikasTan, romelsac Tan sdevs araerTi procesualuri sirTule. bunebrivia, 
transsasazRvro sasamarTlo procesebis dros efeqturi marTlmsajulebis ganxorcie-
leba arsebiTad mniSvnelovania, raTa konkretul saqmeSi monawile mxareTa uflebebi 
iyos daculi. aRniSnulTan mimarTebiT Tavsebadobis kuTxiT ki zemoT xsenebuli ins-
tituti efeqturi samarTlebrivi meqanizmia, rac saboloo jamSi, efeqturad exmareba 
saerTaSoriso samarTlebrivi standartebis harmonizebas, rac uwyveti da swrafad 
ganviTarebadi saerTaSoriso samarTlebrivi urTierTobebisTvis aucilebelia. 

sakiTxi sainteresoa im kuTxiTac, Tu rogor SeiZleba gansxvavebuli iurisdi-
qciis mqone qveynebis samarTlebrivma sistemebma iTanamSromlon ise, rom maT su-
verenitetsa da sajaro politikaSi ar moxdes uxeSi Careva. is transnacionaluri 
midgomebi, romelic dRes arsebobs, saWiroebs mudmiv cvlilebasa da ganaxlebas 
vinaidan, kulturuli, politikuri Tu socialuri faqtorebi mudmiv gavlenas 
axdens am procesze. uTanasworo midgomebi ki individTa uflebebze pirdapirpro-
porciulad moaxdens uaryofiT gavlenas. 

am sferos maregulirebeli sakanonmdeblo debulebebis, sasamarTlo midgome-
bisa da saerTaSoriso xelSekrulebebis SedarebiTi analizi avlens dRes arsebul 
midgomebSi arsebul gamowvevebsa da Seusabamobebs. miuxedavad imisa, rom arsebobs 
zogadi tendencia am procesis gamartivebisken, arsebobs mniSvnelovani sirTuleebi 
erovnul samarTlebriv tradiciebSi gansxvavebulobis, ormxrivi moTxovnis, suve-
renitetisa da sajaro politikis gamo. 

saZiebo sityvebi: sasamarTlo gadawyvetileba, cnoba, aRiareba
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Sesavali
transnacionaluri globalizaciis Sedegad saerTaSoriso vaWroba da komer-

ciuli saqmianoba swrafi tempiT ganviTarda. aRniSnulis paralelurad, sxvadasxva 
saxelmwifoSi imata sasamarTlo davebis ricxvma, romlis gadawyvetis samarTlebri-
vi meqanizmebi iseTive swrafi tempiT ver viTardeboda, rogorc zemoT xsenebuli 
procesi.1 cxadia, saerTaSoriso davis gadawyvetisas dgeba sakiTxi gamosayenebeli 
samarTlisa da gansjadi sasamarTlos Sesaxeb, vinaidan ucxo qveynis sasamarTlos 
gadawyvetilebaTa aRsrulebis proceduruli sfero gansxvavdeba iurisdiqciis 
mixedviT, ra drosac aucilebelia saerTaSoriso samarTlis mniSvnelobaze xazgasma 
vinaidan, saxelmwifoTa Soris ormxrivi da mravalmxrivi SeTanxmebebi uzrunvel-
yofen cnobisa da aRsrulebis process. Tanamedrove sazogadoebis sirTuleebma 
Camoayaliba erebs Soris urTierTdamokidebulebis qseli, Seqmna e.w samarTlebrivi 
landSafti, sadac erovnuli samarTlis sfero scildeba geografiul farglebs da 
saWiroebs erTobliv Zalisxmevas globaluri masStabiT, raTa am dros saxelmwi-
foebma Seqmnan imgvari samarTlebrivi berketebi, romliTac dacul iqneba mxareTa 
uflebebi. amasTan, mniSvnelovania ucxouri gadawyvetilebebis sami SesaZlo efeqti 
gamoiyos. pirveli, ucxouri gadawyvetileba warmoadgens faqts miuxedavad misi 
aRiarebisa. meore, ucxouri gadawyvetilebis aRiareba gamoricxavs igive sakiTxe-
bis xelaxla ganxilvas Sida samarTalwarmoebaSi. prekluziuri efeqtis masStabi ki 
SeiZleba ganisazRvrebodes konkretuli samarTlis sistemis mixedviT.2 ucxouri 
gadawyvetilebis aRiareba xdeba maSin, rodesac erTi qveynis an iurisdiqciis sasa-
marTlo iRebs sxva ucxo qveynis an iurisdiqciis sasamarTloebis mier miRebul 
sasamarTlo gadawyvetilebas da gamoaqvs gadawyvetileba arsebiTad identuri pi-
robebiT. aRniSnuli ZiriTadad gulisxmobs dadgenili fundamenturi principebis 
Sefasebas, ra drosac warmoiSoba rigi gamowvevebi, rac gulisxmobs samarTlebriv 
sistemebs Soris gansxvavebebs, kulturul uTanasworobasa da kanonebisa da pro-
cedurebis gansxvavebul interpretaciebs. am dros ki gadamwyveti mniSvneloba 
aqvs CarTuli mxareebis interesebis dabalansebas orive samarTlebrivi sistemis 
mTlianobis uzrunvelsayofis mizniT.3

ucxo qveynis gadawyvetilebebis aRsasruleblad gamocxadeba apriori ar gulisx-
mobs imas, rom konkretuli samarTlis sistemis mqone qveynisTvis mas dauyovnebliv 
eniWeba iuridiuli Zala, radgan Sesabamisi sasamarTlo aqtis daSveba safuZvlianad 
gadamowmebis gareSe dauSvebelia. swored am xarvezis aRmofxvris mizniT Seiqmna 
cnobis instituti. ucxouri sasamarTlos gadawyvetilebis cnobiT xdeba ucxou-
ri aqtis daqvemdebareba konkretuli qveynis samarTlis sistemasTan.4 bunebrivia, 
sasamarTlo aqtis moqmedebas garkveuli sazRvrebi da CarCoebi aqvs, radgan saxel-
mwifom mxolod iseTi samarTlebrivi Sedegebi unda cnos, romlebsac igi icnobs.

1 Model Law on the Recognition and Enforcement of Foreign Judgments, Commonwealth Secretariat, 2018, 1.
2 Ralf Michaels, Max Planck Encyclopedia of Public International Law, Max Planck Institute for Comparative 
Public Law and International Law, Heidelberg and Oxford University Press, 2009, 1-2.
3 Professor Fausto Pocar, EXPLANATORY REPORT, Convention on jurisdiction and the recognition and en-
forcement of judgments in civil and commercial matters, signed in Lugano on 30 October 2007, Official Journal 
of the European union, 2009, 1-3.
4 Haas, Ulrich, Die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche.: Disser-
tationsschrift (Schriften zum Prozessrecht), Schriften zum Prozessrecht, 1991, 128-129.
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1. ucxo qveynis sasamarTlo gadawyvetilebis cnobisa da aRsrulebis cneba
konkretuli qveynis sasamarTlo gadawyvetilebis moqmedebis sfero ganisazRvre-

ba mxolod am qveynis teritoriaze. Sesabamisad, ucxo qveynis sasamarTlos gadawy-
vetilebam mxolod maSin SeiZleba imoqmedos sxva qveyanaSi, rodesac meore qveyana 
mas cnobs, ra drosac is ar unda SeiWras ucxo qveynis sasamarTlo kompetenciaSi. 
aRniSnuli ar gulisxmobs imas, rom romelime qveyanas pirdapiri valdebuleba 
akisria ucxo qveynis sasamarTlo gadawyvetilebis cnobisa. cxadia, aRniSnulTan 
mimarTebiT gansxvavebuli poziciebic arsebobs. magaliTad, germanel mecnierTa 
garkveul nawils, kerZod, profesor r. gaimeris azriT, „keTili nebis“ principidan 
gamomdinare, mainc akisriaT saxelmwifoebs es pirdapiri cnobisa da Sesabamisad, 
aRsrulebis valdebuleba. agreTve xazi unda gaesvas imas, rom ucxo qveynis sasa-
marTlo gadawyvetilebis cnoba gulisxmobs gadawyvetilebis calkeuli nawilebis 
cnobas da ara mis cnobas srulad. procesSi monawile mxarisTvis, vis sasargeblo-
dac unda moxdes gadawyvetilebis cnoba, unda ecados, rom kanoniT gaTvaliswinebu-
li samarTlebrivi meqanizmebis saSualebiT miaRwios meore qveynis sasamarTlosgan 
aRniSnuli gadawyvetilebis aRsrulebas. aRniSnuls ki im SemTxvevaSi eqneba adgili, 
Tuki gadawyvetilebis mcnobma sasamarTlom iseTi procesualuri moqmedebebi ga-
naxorciela, romelmac gadawyvetileba am ukanasknelis teritoriaze miRebulad 
aqcia da Tavisi qveynis iZulebiT aRsrulebas dauqvemdebara. istoriuli kuTxiT 
rom SevexoT, Sua saukuneebis ucxo qveynis sasamarTlo gadawyvetilebaTa cnoba 
mxolod maSin xdeboda, Tu is damtkiceboda, rasac iTvaliswinebda e.w „saqsoniis 
sarke“.1 Tumca, mogvianebiT saxelmwifo suverenitetis ideis gavleniT, qveynebma 
daiwyes ucxo qveynis sasamarTlo gadawyvetilebis cnobaze uaris Tqma da kerZo-sa-
marTlebriv urTierTobebSi aikrZala saerTaSoriso keTili nebis gamoyeneba. 

me-20 saukunis bolos ukve daiwyo ucxo qveynis sasamarTlo gadawyvetilebaTa 
cnoba, aRniSnulze msjelobis procesSi gadamwyveti roli hqonda „nacvalgebis 
princips“. zogadad, ucxo qveynis sasamarTlo gadawyvetilebis cnobis mizani sa-
moqalaqo brunvisa da marTlmsajulebis organos saqmianobis gamartivebas emsaxu-
reba, vinaidan modave mxarisTvis arsebiTi mniSvneloba aqvs wardgenili sarCeliT 
amowuros yvela sadavo garemoeba, romliTac igi mopasuxes edaveba. xSiria, rodesac 
sasamarTlo gadawyvetileba aRsrulebas ramdenime qveyanaSi moiTxovs. Sesabamisad, 
Tuki cnobisa da aRsrulebis procesSi monawile romelime qveyana uars ityvis 
aRsrulebaze, modave mxare iZulebuli gaxdeba sasarCelo moTxovnebiT mimarTos 
am ukanaskneli qveynis sasamarTlos, rac cxadia, damatebiT resursebs, drosa da 
xarjebs moiTxovs. Sesabamisad, saerTaSoriso urTierTobebSi CarTuli TiToeuli 
qveyana dainteresebulia am procesisTvis maqsimalurad moqnili da xelsayreli 
pirobebi Seqmnas. amitomac xSirad amgvar damokidebulebas mivyavarT ucxo qveynisa 
da nacionaluri sasamarTlo gadawyvetilebis gaTanabrebisken.2 rogorc ucxo qvey-
nis gadawyvetilebis cnobis SemTxvevaSi, aRsrulebis sakiTxsac TiToeuli qveyana 
damoukideblad wyvets.3 saxelmwifoTa midgomebi gadawyvetilebis aRsrulebasTan 

1 Charles Platto, Enforcement of Foreign Judgments Worldwide, Published by Graham & Trotman, London, and 
the International Bar Association ( 1989, viii and 271pp. incl. Contents and Preface), 1-20.
2 ANERKENNUNG UND VOLLSTRECKUNG AUSLÄNDISCHER ENTSCHEIDUNGEN, Juracademy.de, xelmi-
sawvdomia aq: https://shorturl.at/hjyIQ (ukanasknelad gadamowmda 2024 wlis 04 Tebervals).
3 Peter Gottwald, Internationales Zivilprozessrecht, 1991, 285.
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mimarTebiT SeiZleba daiyos tradiciuli da gamartivebuli aRsrulebis procedu-
rebis mixedviT, romlis SerCevac ganisazRvreba samarTlebrivi sistemis mixedviT. 
tradiciuls aseve uwodeben e.w „egzekvaturis procedurasac“, rac gulisxmobs 
ucxo qveynis sasamarTlo gadawyvetilebaze specialuri egzekvaturis gacemas. 
aRniSnuli cnobilia iseT saxelmwifoebSi, rogoricaa safrangeTi, germania, Svei-
caria da a.S qarTuli samarTlis sistema ucxo qveynis sasamarTlo gadawyvetilebis 
aRsrulebis kompetencias mxolod saqarTvelos uzenaes sasamarTlos aniWebs.1

2. ucxo qveynis sasamarTlo gadawyvetilebis cnobisa da aRsrulebis 
regulireba saqarTveloSi
gadawyvetilebis cnobasTan mimarTebiT, zust ganmartebas ar vxvdebiT. saerTa-

Soriso kerZo samarTlis Sesaxeb saqarTvelos kanonis 68-e muxlSi kanonmdebeli 
ganmartavs, rom saqarTvelo cnobs ucxo qveynis sasamarTlo kanonier ZalaSi Sesul 
sasamarTlo gadawyvetilebebs. gadawyvetilebis cnoba ki ar xdeba im SemTxvevaSi 
Tuki saqme saqarTvelos gansakuTrebul kompetencias ganekuTvneba, misi gamomtani 
qveynis kanonmdeblobis Sesabamisad mxare uwyebis Cabarebis gziT ar iqna gafrTxi-
lebuli sasamarTloSi gamoZaxebis Taobaze an sxva saproceso darRvevebs hqonda 
adgili da sxv.

gadawyvetilebis aRiarebis (cnobis) sagans ar warmoadgens mxolod konkretuli 
sasamarTlo gadawyvetileba, rogorc marTlmsajulebis aqti, aramed misi garkveuli 
samarTlebrivi Tvisebis moqmedebis gavrceleba ucxo qveynis teritoriaze.2 amasTan 
mniSvnelovania aRiniSnos, saqarTvelos konstituciis 33-e muxli, romlis Tanaxma-
dac, saqarTveloSi mcxovreb sxva saxelmwifos moqalaqeebs da moqalaqeobis arm-
qone pirebs saqarTvelos moqalaqis Tanabari uflebani da movaleobani aqvT, garda 
konstituciiTa da kanoniT gaTvaliswinebuli gamonaklisebisa.3 Tavis mxriv, sssk-s 
11.4 muxlis Sesabamisad, saqarTvelos saerTo sasamarTloebi ganixilaven saqmeebs, 
romlebic saerTaSoriso xelSekrulebebidan gamomdinareobs an romlebSic monawi-
leoben ucxo qveynis sawarmoebi da organizaciebi.4 saqarTvelos sasamarTloebis 
saerTaSoriso kompetencias gansazRvravs saerTaSoriso kerZo samarTlis Sesaxeb 
saqarTvelos kanonis me-8 muxlic, sadac kanonmdebeli miuTiTebs, rom saqarTvelos 
sasamarTloebs aqvT saerTaSoriso kompetencia, Tu mopasuxe iuridiul pirs saqar-
TveloSi aqvs adgilsamyofeli. amave kanonis me-9 muxlis „b“ qvepunqtis Tanaxmad, 
saqarTvelos sasamarTloebs saerTaSoriso kompetencia aqvT im SemTxvevaSic, Tu 
xelSekrulebiT gansazRvruli valdebulebebis Sesrulebis adgili saqarTveloa. 
aRniSnulTan mimarTebiT, winamdebare kanonis me-18 muxli ganamtkicebs sasamarT-
los kompetenciaze mxareTa SeTanxmebis SesaZleblobas, romlis me-3 punqtis Sesa-
bamisad, mxareebs SeuZliaT SeTanxmdnen ucxo qveynis sasamarTlos saerTaSoriso 
kompetenciaze, Tu erT-erT maTgans sacxovrebeli adgili ucxo qveyanaSi aqvs. am 
ukanasknelis Tanaxmad, aseTi SeTanxmeba unda daidos: a) werilobiT an sityvie-

1 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, gamomcemloba iuristebis samyaro, 2016, 
453-468.
2 liluaSvili b., sadisertacio naSromi: ucxo qveynis sasamarTlo gadawyvetilebaTa cnoba da aR-
sruleba saqarTveloSi, i. javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, 2009, 56.
3 muxli 33, saqarTvelos konstitucia, 24/08/1995, saqarTvelos respublikis parlamenti.
4 muxli 11, saqarTvelos samoqalaqo saproceso kodeqsi, 14/11/1997, saqarTvelos parlamenti.
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rad, werilobiTi dadasturebiT; b) saerTaSoriso savaWro urTierTobebisas _ im 
formiT, romelic Seesabameba saerTaSoriso savaWro Cveulebebs da mxareebisaTvis 
cnobilia an cnobili unda yofiliyo. zemoT xsenebuli kanonis me-8 da me-9 muxle-
bi aviTarebs saerTaSoriso samoqalaqo saproceso samarTlis midgomas, romelic 
saerTaSoriso kompetenciis ramdenime saxes icnobs.1 kerZod, erTmaneTisagan ganasx-
vaveben pirdapir da irib, saerTaSoriso da adgilobriv, saerTo da gansakuTrebul, 
fakultatiur da gamomricxav saerTaSoriso kompetencias. aRniSnuli aRiarebs 
iseT saxeebs, rogoricaa saerTo da gansakuTrebuli saerTaSoriso kompetencia. 
saerTo saerTaSoriso kompetencia ki kontinenturi samarTlis evropul qveynebSi 
dakavSirebulia mopasuxis sacxovrebel adgilTan/adgilmdebareobasTan (aqtor 
sequitur forum rei).2

saqarTvelos uzenaesi sasamarTlo ucxo qveynis sasamarTlo gadawyvetilebas 
amowmebs mxolod misi cnoba/aRsrulebasTan dakavSirebuli samarTlebrivi winapi-
robebis kuTxiT. ucxo qveynis sasamarTlo gadawyvetilebis samarTlebrivi Zalis 
sxva qveyanaSi gavrcelebisaTvis unda arsebobdes faqtobrivi da samarTlebrivi 
safuZvlebi. faqtobriv safuZvlebad gagebul unda iqnes ucxo qveynis sasamarTlo 
gadawyvetilebis Sedegebis gavrceleba im qveynis teritoriaze, romelmac unda 
cnos es gadawyvetileba, xolo samarTlebriv safuZvelSi igulisxmeba saerTaSoriso 
kerZo samarTlis normebi, romlis saSualebiTac xorcieldeba cnoba/aRsrulebis 
ganxilva. aqedan gamomdinare, saqarTvelos uzenaesi sasamarTlo ucxo qveynis 
sasamarTlo gadawyvetilebis aRiarebiT axdens am gadawyvetilebiT daculi mxaris 
uflebebisa da kanonieri interesebis cnobas, romlis realizaciis iuridiuli Se-
degi unda gavrceldes saqarTveloSi. Sesabamisad, ucxo qveynis sasamarTlo gadawy-
vetilebis cnobis problemis gadawyvetisas mniSvnelovania, Tu ra kriteriumebis 
arsebobas ukavSirebs gadawyvetilebis cnobas Sesabamisi qveynis sasamarTlo. msgavsi 
kriteriumebi SeiZleba sxvadasxva iyos. amasTan, SeiZleba gadawyvetilebis cnobisas 
mocemuli qveynis kanonmdebloba an mis mier gaformebuli ormxrivi saerTaSoriso 
SeTanxmeba pirdapir CamoTvlides konkretul principebs. garda amisa, aRniSnulTan 
dakavSirebiT saerTaSoriso samoqalaqo procesSi gavrceleba hpova e.w `sarkise-
buri asaxvis principma~, romlis mixedviTac, gadawyvetilebis mcnob sasamarTlos 
sarkiseburad gadaaqvs Tavisi qveynis wesebi gadawyvetilebis miRebis kompetenciis 
Sesaxeb ucxo qveynis sasamarTlo gadawyvetilebaze.3

legitimaciis miniWebis sakiTxis gadawyvetisas, gasaTvaliswinebelia „de faq-
to“ teritoriebis problema, vinaidan saqarTvelos saxelmwifos teritoriebis 
garkveuli nawili okupirebulia, ris gamoc am teritoriis farglebSi saqarTvelo 
moklebulia efeqturi kontrolis meqanizms.4

1 muxli 8,9,18,68, saqarTvelos kanoni saerTaSoriso kerZo samarTlis Sesaxeb, 29/04/1998, saqarTve-
los parlamenti.
2 saqarTvelos uzenaesi sasamarTlos gadawyvetileba saqmeze №a-2761-S-69-2016, 7 ivlisi, 2017 weli.
3 saqarTvelos uzenaesi sasamarTlos gadawyvetileba saqmeze №a-1522-S-44-2022 28 noemberi, 2022 
weli.
4 axalaZe m., ucxo saxelmwifoTa sasamarTlo gadawyvetilebaTa cnoba-aRsruleba saqarTvelos uze-
naesi sasamarTlos praqtikaSi, saqarTvelos uzenaesi sasamarTlo, 2021, ISBN 978-9941-8-2368-8, 6.
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3. ucxouri gadawyvetilebis cnobisa da aRsrulebis zogadi saerTaSoriso 
mimoxilva
me-19 saukunidan sxvadasxva qveyanam daiwyo ormxrivi xelSekrulebebis xel-

mowera, romlebic exeboda maT Soris gadawyvetilebebis cnobasa da aRsrulebas. 
es xelSekrulebebi xSirad specifikuri iyo CarTuli qveynebisTvis da gulisxmobda 
erTmaneTis sasamarTlo gadawyvetilebebis aRiarebis sapasuxo RonisZiebebs. aR-
niSnulTan mimarTebiT unda aRiniSnos rom evrokavSiris direqtivebi savaldebu-
loa Sesasruleblad wevri saxelmwifoebisTvis, romelTac akisriaT direqtivebiT 
SemoRebuli konkretuli regulaciebis erovnul kanonmdeblobaSi implementaciis 
valdebuleba.1

1963 wlis briuselis konvencia exeboda samoqalaqo da samewarmeo samarTlis 
saqmeebze miRebuli gadawyvetilebebis iurisdiqciasa da aRsrulebas. konvencia 
uTiTebda imis Sesaxeb, Tu romeli qveynis sasamarTloebs hqondaT iurisdiqcia 
transsasazRvro davebSi. man Camoayaliba samarTlebrivi CarCo, Tu romeli qveynis 
sasamarTloebs unda ganexilaT saqme iseTi faqtorebis gaTvaliswinebiT, rogori-
caa piris sacxovrebeli adgili, saqmianobis adgili da sxv. konvencia, upirveles 
yovlisa, exeboda samoqalaqo da komerciul sakiTxebs, gamoricxavda garkveul 
specifikur sferoebs, rogoricaa magaliTad, saojaxo samarTlis garkveuli saki-
Txebi. konvencia iTvaliswinebda gamonaklisebs, rac wevr saxelmwifoebs aZlevda 
saSualebas uari eTqvaT cnobaze an aRsrulebaze iseT saqmeebSi, romelic exeboda 
sajaro wesrigs, procedurul darRvevebs da sxv. konvenciis mizani iyo samarT-
lebrivi usafrTxoebis uzrunvelyofa da evrokavSiris farglebSi transsasazR-
vro vaWrobisa da TanamSromlobis xelSewyoba. briuselis konvencia kidev ufro 
daixvewa da ganviTarda 1968 wlis konvenciiT, romelmac gadamwyveti roli iTamaSa 
evrokavSiris farglebSi iurisdiqciis, gadawyvetilebis cnobisa da aRsrulebis 
samarTlebrivi farglebis CamoyalibebaSi.2 

xsenebulTan erTad moqmedebs 1988 wlis luganos konvencia, romelic garda 
evrokavSiris wevri qveynebisa, moqmedebs evropis Tavisufali savaWro asociaci-
is wevr qveynebze. konvencia Tavisi arsiT briuselis konvenciis msgavsia. garda 
saojaxo samarTalTan, gakotrebasa da arbitraJTan dakavSirebuli sakiTxebisa, is 
moicavs iseT sakiTxebs, rogoricaa kontraqtebi, deliqtebi da sxv. luganos kon-
vencias Tavdapirvelad xeli moewera 1988 wels da misi Seqmnis mizani ukavSirdeba 
briuselis konvenciis principebis gavrcelebas evropis Tavisufali vaWrobis aso-
ciaciis (EFTA) qveynebze.3 konvencia mogvianebiT gadaixeda da ganaxlda. misi mizani 
saxelmwifoebs Soris harmonizebuli sakanonmdeblo bazis Seqmna, samarTlebrivi 
usafrTxoebis gaZliereba da transsasazRvro vaWrobisa da TanamSromlobis xel-
Sewyoba iyo. misi uaxlesi versiaa 2007 wlis luganos konvencia, romelic ZalaSi 

1 lakerbaia T., sadisertacio naSromi _ xelSekrulebis uaryofis ufleba qarTul da evropul 
saxelSekrulebo samarTlis SedarebiTi analizi, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti, 2016, 34;
2 Robert C. Reuland, The Recognition of Judgments in the European Community: The Recognition of Judg-
ments in the European Community: The Twenty-Fifth Anniversary of the Brussels Convention Twenty-Fifth Anni-
versary of the Brussels, Michigan Journal of International Law Michigan Journal of International, 1993, 560-572.
3 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters, xelmisawvdomia aq: https://shorturl.at/evwxT (ukanasknelad gada-
mowmda 2024 wlis 04 Tebervals).
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Sevida 2010 wels.1 1997 wels evrokavSiris sabWom daiwyo briuselis konvenciisa da 
1988 wlis luganos konvenciis erTdrouli gadasinjva e.w ad hoc jgufTan erTad2, 
ori konvenciis sruli harmonizaciisa da cvlilebebis Setanis mizniT, romlis mi-
zanic im problemebis gadaWra iyo, romlebic warmoiSva konvenciis interpretaciis 
procesSi. iTvleboda, rom am ori konvenciis gadaxedva erTad unda momxdariyo, 
raTa SesabamisobaSi yofiliyvnen transasazRvro urTierTobebSi. amasTan xazi 
gaesva gadawyvetilebebis aRsrulebis daCqarebis saWiroebas, romelic mogviane-
biT xazgasmulia 1997 wlis 2 oqtombris amsterdamis xelSekrulebis 65-e muxlSi3, 
romelic jer ar iyo ZalaSi, rodesac aRniSnul sakiTxTan mimarTebiT muSaoba 
daiwyo. luganos konvenciis 2007 saboloo versia, Zveli redaqciisgan gansxvavdeba 
imiT, rom 1988 wlis luganos konvencia exeboda evropis Tavisufali vaWrobis aso-
ciaciis (EFTA) qveynebs _ Sveicarias, norvegias, islandiasa da danias. xolo 2007 
wlis luganos konvenciam gaafarTova misi farglebi evrokavSiris wevri qveynebisa 
da EFTA-s qveynebis CaTvliT. aseve man gaafarTova misi farglebi da uzrunvelyo 
yovlismomcveli moqmedebis sfero, maT Soris dauaxlovda evrokavSiris mier da-
dgenil samarTlebriv principebs da xeli Seuwyo met samarTlebriv moqnilobasa 
da midgomas transsasazRvro samarTlebrivi sakiTxebis mimarT.4

evrokavSiris samarTali TandaTanobiT axdens saerTaSoriso samoqalaqo sapro-
ceso samarTlis wesebis unifikacias. mas aqvs iseTi direqtivebi miRebuli, rogo-
ricaa: samoqalaqo da samewarmeo samarTlis gadawyvetilebebis iurisdiqciasTan, 
cnobasa da aRsrulebasTan, qorwinebasTan, mtkicebulebebis SegrovebasTan, doku-
mentbrunvasa da saerTaSoriso gadaxdisuunarobasTan dakavSirebiT.5 TiToeuli 
maTganis moqmedeba mimarTulia cnobisa da aRsrulebis procesis gamartivebaze 
da konkretuli RonisZiebebis misadagebaze saqmis bunebidan gamomdinare. vinaidan, 
saojaxo, komerciul da sxva saxis saerTaSoriso davebze midgomebi da moTxovnebi 
SeiZleba gansxvavdebodes, romlisTvisac im ZiriTadi principebis gaTvaliswineba 
arsebiTad mniSvnelovania, romelic miTiTebulia swored am regulaciebSi.

4. ucxo qveynis sasamarTlo gadawyvetilebis cnoba da aRsruleba  
sxvadasxva qveynis samarTlis sistemaSi
qveynebs SeiZleba hqondeT xelSekrulebebi, ormxrivi an mravalmxrivi SeTanxme-

bebi, romlebic aregulireben ucxouri gadawyvetilebebis cnobasa da aRsrulebas, 
moqnili samarTlebrivi meqanizmebis gamoyeneba ki Tavis mxriv, ufro amartivebs am 
process. miuxedavad amisa, am mimarTulebiT arsebuli gamowvevebi mravalferova-
nia, rac SeiZleba ganpirobebuli iyos samarTlebriv sistemebSi gansxvavebulobiT, 
1 Csongor István Nagy, Cross-Border Litigation in Central Europe: EU Private International Law Before National 
Courts, Kluwer Law International, 2022, 10-20.
2 Opinion 1/03 Opinion pursuant to Article 300(6) EC _ xelmisawvdomia aq: https://shorturl.at/bcyBD 
(ukanasknelad gadamowmda 2024 wlis 04 Tebervals).
3 Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the European Communities 
and certain related acts, 2 October 1997, xelmisawvdomia aq: https://shorturl.at/jEJR1 (ukanasknelad gadamowmda 
2024 wlis 04 Tebervals).
4 Enforcement of foreign judgments, xelmisawvdomia aq: https://shorturl.at/iwK05 (ukanasknelad gadamowmda 
2024 wlis 04 Tebervals).
5 kaJaSvili g., sarCelis uzrunvelyofis RonisZiebebi evropis marTlmsajulebis sasamarTlosa da 
adamianis uflebaTa evropuli sasamarTlos praqtikaSi, samarTlis Jurnali N1, iv. javaxiSvilis 
saxelobis Tbilisis saxelmwifo universiteti, 2018, 296-300.
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kulturuli uTanasworobis an Tundac qveynebs Soris politikuri daZabulobis 
gamo. gansxvavebuli midgoma gansakuTrebiT igrZnoba maSin, Tuki saqme exeba saojaxo 
samarTlis davebs, romelzec SeiZleba dawesebuli iyos specialuri procedurebi, 
vinaidan TiToeuli qveynis samarTlebriv sistemas aqvs Tavisi specifikuroba da 
sirTule, rac gavlenas axdens ucxouri gadawyvetilebebis cnobasa da aRsrulebaze.

amerikis SemTxvevaSi ucxouri qveynis an aSS-is sxva Statis yoveli gadawyveti-
leba ganixileba, rogorc „ucxo gadawyvetileba“, romelic ar SeiZleba aRsruldes 
winaswari sasamarTlo moqmedebis gareSe, romelic „aRiarebs“ am gadawyvetilebas, 
rogorc Sidasaxelmwifoebriv gadawyvetilebas. amasTan, sruli rwmenis da ndobis 
safuZvelze, aSS-is nebismier StatSi an federalur sasamarTloSi gamotanil ga-
dawyvetilebas eniWeba igive aRiareba da samarTlebrivi Sedegi aSS-s nebismier sxva 
sasamarTloSi.1 es midgoma ar vrceldeba ucxo qveynebis sasamarTloebSi gamotanil 
gadawyvetilebebze. aRniSnulTan mimarTebiT unda iTqvas, rom erTa Tanamegobro-
bis principma gamoavlina aRiarebis momxre damokidebuleba aSS-s sasamarTloebSi, 
ormxrivi an mravalmxrivi xelSekrulebebis ararsebobis SemTxvevaSic ki.2 kolum-
biis olqma, CrdiloeT marianas kunZulebma da aSS-s virjiniis kunZulebma miiRes 
ucxouri gadawyvetilebis erTiani aRsrulebis aqti (UEFJA), 13 U.L.A. 261 (1986), 
romelic moiTxovs, rom Sesruldes sxva saxelmwifoebisa da teritoriebis gadawy-
vetilebebi. igi faqtobrivad adgens gamartivebul proceduras erT saxelmwifoSi 
miRebuli gadawyvetilebebis cnobisa da aRsrulebisTvis sxva saxelmwifos sasa-
marTloebSi. UEFJA ucxo qveynis sasamarTlo gadawyvetilebebis cnobisa da aRs-
rulebis dros xels uwyobs am procesis efeqturobasa da Tanmimdevrulobas. aSS-s 
Statebi, romlebsac ar miuRiaT ucxouri gadawyvetilebebis erTiani aRsrulebis 
aqti, aris kalifornia da vermonti.

safrangeTSi ucxouri gadawyvetilebebis aRiareba da aRsruleba regulirdeba 
rogorc saerTaSoriso konvenciebiT, aseve Sida regulaciebiT. safrangeTma mo-
axdina ramdenime saerTaSoriso SeTanxmebis ratificireba, romelic xels uwyobs 
ucxouri gadawyvetilebebis cnobasa da aRsrulebas. briuselis I regulacia aris 
erT-erTi aseTi mniSvnelovani konvencia3, romelic aregulirebs gadawyvetile-
bebis cnobasa da aRsrulebas samoqalaqo da komerciul sakiTxebSi. safrangeTis 
samoqalaqo saproceso kodeqsi (Code de Procédure Civile) exeba ucxouri gadawyve-
tilebebis aRiarebasa da aRsrulebas. es kodeqsi asaxavs procedurebs, pirobebs da 
kriteriumebs, romlebic aucilebelia ucxouri sasamarTloebidan miRebuli gadawy-
vetilebebis cnobisa da aRsrulebisTvis. kerZod, kodeqsis 509-e muxlSi naTqvamia, 
rom ucxouri gadawyvetileba SeiZleba aRiardes da aRsruldes safrangeTSi, Tu 
is akmayofilebs garkveul pirobebs, maT Soris saerTaSoriso konvenciebTan Sesa-
bamisobas, warmoSobis qveyanasTan urTierTobasa da safrangeTis sajaro wesrigTan 
Sesabamisobas. aRsrulebis moTxovna SesaZlebelia mxolod sasamarTlos aRsrule-
bis deklaraciis (egzekvaturis) safuZvelze, Tu moqmedi saerTaSoriso dokumenti 
ar iTvaliswinebs, rom egzekvaturi ar aris aucilebeli. aRniSnuli unda gamosces 
samoqalaqo sasamarTlom (Tribunal de Grande Instance) im adgilis, sadac imyofeba 
1 Article IV, Constitution of the United States, xelmisawvdomia aq: https://shorturl.at/kmz67 (ukanasknelad gada-
mowmda 2024 wlis 04 Tebervals).
2 Dannis campbell, Enforcement of foreing judgements, 1997, 128.
3 Delphine Eskenazi, Admitted to the New York and Paris Bars, Partner, Libra Avocats, THE ENFORCEMENT 
OF FOREIGN JUDGMENTS IN FRANCE, 6, xelmisawvdomia aq: https://shorturl.at/fwzJP (ukanasknelad gada-
mowmda 2024 wlis 04 Tebervals).
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piri, romlis mimarTac aRsrulebis moTxovnaa dayenebuli. franguli sasamarTlo 
praqtikis analizi iZleva saSualebas, ganzogaddes ucxo qveynis sasamarTlo ga-
dawyvetilebis aRsrulebis kriteriumebi. pirvelia gansaxilvel saqmesa da ucxoel 
mosamarTles Soris kavSiri, safrangeTis iurisdiqciis darRvevis ararseboba da 
Tavsebadoba safrangeTis sajaro wesrigTan.1

kanadis SemTxvevaSi, imisaTvis, rom ucxo qveynis sasamarTlo gadawyvetilebis 
cnoba da aRsruleba moxdes, ucxouri gadawyvetilebebi unda akmayofilebdes sam 
winapirobas. pirveli, ucxouri gadawyvetilebebi aRsruldeba mxolod kanadaSi, Tu 
isini gamomdinareobs saboloo gadawyvetilebidan. sabolooSi igulisxmeba nebis-
mieri gadawyvetileba, romelic Secvlas aRar eqvemdebareba ucxouri sasamarTlos 
mier. sasamarTlos ar unda hqondes uflebamosileba Secvalos gadawyvetileba an 
xelaxla ganixilos sakiTxi. mniSvnelovania aRiniSnos, rom ar arsebobs ucxouri 
iurisdiqciaSi dayenebuli moTxovnis SeCerebis avtomaturi ufleba da arc is 
faqti, rom saqmis gasaCivreba raime gavlenas axdens mis saboloo Sedegze da Sesa-
bamisad aRsrulebaze. faqtorebi, romlebsac sasamarTloebi ganixilaven am viTa-
rebaSi exeba imas, moTxovna droulad aris Tu ara dayenebuli da dazaraldeba Tu 
ara romelime mxare SeCerebis Sedegad. meore, ucxouri gadawyvetileba unda iyos 
qonebrivi an araqonebrivi saxis da bolos, mesame, ucxour sasamarTlos, romelmac 
gadawyvetileba gamoitana, unda hqondes kompetencia davis saganze. ucxouri sasa-
marTlos iurisdiqcia fasdeba ara sakuTari wesebiT, aramed kanadis aRiarebisa da 
aRsrulebis specifikuri testebiT.2

germania, rogorc evrokavSiris nawili, aris 2005 wlis 30 ivnisis haagis sasa-
marTlos saarCevno konvenciis mxare3, romelic adgens gadawyvetilebis cnobisa 
da aRsrulebis reJims im saqmeebze, romlebic regulirdeba sasamarTlos arCevis 
Sesaxeb SeTanxmebebis, xelSemkvreli saxelmwifosTan. konvencia gansazRvravs, rom 
gamoiyeneba im saxelmwifos cnobisa da aRsrulebis wesebi, sadac iTxoven aRniS-
nuls. Tumca, aRiarebaze da aRsrulebaze uari SeiZleba efuZnebodes mxolod 
konvenciaSi konkretulad CamoTvlil safuZvlebs. konvencia vrceldeba daniaze, 
meqsikaze, montenegroze, singapurze da _ evrokavSiridan misi gasvlis Semdeg 
_ gaerTianebul samefoze. im SemTxvevaSi, Tu arc evrokavSiris kanonebi da arc 
saerTaSoriso xelSekrulebebi ar gamoiyeneba (an Tu isini toveben adgils Sida 
kanonmdeblobis gamoyenebisTvis), germaniis sasamarTloebi iyeneben germaniis Sida 
kanonmdeblobas ucxouri gadawyvetilebis cnobisa da aRsrulebisTvis. ucxouri 
gadawyvetilebebis cnoba regulirdeba samoqalaqo saproceso kodeqsis (ZPO) 328-e 
muxliT. aRsruleba regulirdeba ZPO-s 722-e da 723-e muxlebiT.4 cnobisa da saaRs-
rulebo warmoebis dawyebis specialuri xandazmulobis vada ar arsebobs. zogier-
Ti varaudobs, rom germaniis sasamarTloebma unda gamoiyenon kanoniT dadgenili 
30-wliani xandazmulobis vada, romelic vrceldeba germaniis sasamarTloebis 
mier gamotanil gadawyvetilebebze Tumca, am sakiTxze sasamarTlo praqtika ar 

1 Is there an exequatur procedure? CMS law-tax-future, xelmisawvdomia aq: https://shorturl.at/jHJV2 (ukanaskne-
lad gadamowmda 2024 wlis 04 Tebervals).
2 Craig Lockwood, Adam Hirsh, Enforcing Foreign Judgments in Canada, Osler, April 2023, xelmisawvdomia aq: 
https://shorturl.at/ikmNZ (ukanasknelad gadamowmda 2024 wlis 04 Tebervals).
3 Convention of 30 June 2005 on Choice of Court Agreements, HCCH, xelmisawvdomia aq: https://shorturl.at/tuAQW 
(ukanasknelad gadamowmda 2024 wlis 04 Tebervals).
4 Article 328, 722, 723, Zivilprozessordnung, Bunderministerium der justiz, xelmisawvdomia aq: https://shorturl.at/
mwyS6 (ukanasknelad gadamowmda 2024 wlis 04 Tebervals).
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aris mdidari.1 germaniis da zogadad evrokavSiris kanonmdebloba iTvaliswinebs 
revision au fond-is zogad akrZalvas (anu, sasamarTlo ar ganixilavs ucxour 
gadawyvetilebis materialur siswores). Révision au fond-is akrZalva moicavs da-
cvas faqtebis dadgenis procesTan da kanonis gamoyenebasTan mimarTebiT. magali-
Tad, inglisSi arsebobs action upon judgement principi, romelic gulisxmobs 
ucxo qveynis gadawyvetilebis cnobasa da aRsasruleblad gamocxadebas sarCelis 
safuZvelze. gamodis, rom ucxo qveynis sasamarTlo gadawyvetileba movalis „sa-
marTlebriv valdebulebadaa („legal obligation“) aRqmuli, aRniSnuli ki pirobiTac, 
kreditoris mier aRsrulebuli unda iyos „davalianebis gadaxdis sarCeliT“ 
(„action of debt“). cxadia am principis moqmedeba ar gulisxmobs zemoT ganxiluli 
Révision au fond-is principTan winaaRmdegobas, vinaidan am dros ar xdeba ucxo 
qveynis sasamarTlo gadawyvetilebis samarTlebrivi da Sinaarsobrivi gadamowmeba.2 
amasTan unda iTqvas, rom germaniis sasamarTlo ganixilavs ucxouri gadawyveti-
lebis Sedegs, raTa daadginos, arRvevs Tu ara igi germaniis sajaro wesrigs. Tu 
ucxouri gadawyvetilebis gamotanis Semdeg faqtebi da garemoebebi gamoikveTa, 
SeiZleba es axali faqtebi waredginos germaniis sasamarTlos, raTa dadgindes, 
rom gadawyvetilebis cnoba da aRsruleba arRvevs germaniis sajaro wesrigs. Tu 
(araevrokavSiris) ucxouri gadawyvetileba aRsruldeba Sida kanonmdeblobiT, 
kerZod, aRiarebisa da aRsrulebis aRsrulebis aqtiT (AVAG) (romelic ZiriTadad 
aris ex parte procesi)3, aRsruleba ZiriTadad Semoifargleba damcavi zomebiT 
movalis vadis dasrulebamde. moTxovnis safuZvelze sasamarTloebs SeuZliaT 
gaagrZelon aRsrulebis es SezRudva Semdeg gasaCivrebamde (aseTis arsebobis 
SemTxvevaSi).4 ucxo qveynis sasamarTlo gadawyvetilebis cnobisa da aRsrulebis 
dros sasamarTlo xarjebi da mxareTa xarjebi (advokatis safasuris CaTvliT) 
SeiZleba anazRaurdes movalisgan. Tumca, advokatis safasuris anazRaureba Se-
moifargleba kanoniT dadgenili safasuriT, romelic anazRaurdeba advokatTa 
anazRaurebis Sesaxeb germaniis aqtis Sesabamisad. am mizniT, sayuradReboa, rom 
am kanoniT dadgenili safasuri ganisazRvreba sadavo TanxiT da igi SeiZleba iyos 
mniSvnelovnad dabali vidre realurad gaweuli saadvokato momsaxureba. 5

zogadad, mas Semdeg, rac sasamarTlo konkretuli piris mimarT miiRebs mis 
sasargeblod gadawyvetilebas, es gadawyvetileba avtomaturad aRiarebulia evroka-
vSiris yvela qveyanaSi. xolo gadawyvetilebis cnobasa da aRiarebaze uaris Tqma 
SeiZleba mxolod gamonaklis SemTxvevebSi.

1 Germany: Enforcement of Judgments in Civil and Commercial Matters, Legal 500, xelmisawvdomia aq: https://t.
ly/08Znp (ukanasknelad gadamowmda 2024 wlis 04 Tebervals).
2 STEPHEN MOI and others, ENGLISH HIGH COURT ENFORCES FOREIGN JUDGMENT THAT IS UNEN-
FORCEABLE IN THE JURISDICTION OF ORIGIN, Mayer/Brown, 20 DECEMBER 2023, xelmisawvdomia aq: 
https://t.ly/1fNtN , (ukanasknelad gadamowmda 2024 wlis 04 Tebervals).
3 Execution judiciaire en Europe,E-note 1 _ The prerequisites for execution, The basic general requirements for 
enforcement, xelmisawvdomia: https://www.europe-eje.eu/en (ukanasknelad gadamowmda 2024 wlis 04 Teber-
vals).
4 Oliver Browne and others, Enforcement of foreign judgements 2022, Latham&amp;Watkins LLP, Foreign Judge-
ments 2022, Lexology, 39-46, xelmisawvdomia aq: http://tinyurl.com/wrcsjmj7 (ukanasknelad gadamowmda 2024 
wlis 04 Tebervals).
5 Act on the Remuneration of Lawyers (Rechtsanwaltsvergütungsgesetz _ RVG) ხელმისაწვდომია აქ: http://tinyurl.
com/3eede6cu (ukanasknelad gadamowmda 2024 wlis 04 Tebervals).
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5. sasamarTlo praqtikis analizi
saqarTvelos uzenaes sasamarTlos, 2022 wlis 21 noembers, gancxadebiT mimarTa 

bavSvebis mamis warmomadgenelma da ganmarta, rom 2022 wlis 28 oqtombers, Tbi-
lisSi, mopasuxem skolidan gaitaca bavSvebi da maTze zewolis Sedegad miRebuli 
CvenebebiT bavSvebis mamas winaswari patimroba Seefarda. arc prokuraturis da 
arc Ss organoebi ar asrulebdnen uzenaesi sasamarTlos ganCinebas da bavSvebi 
moZalade dedasTan erTad iyvnen. dedis moZaladeoba dadasturebuli iyo araerTi 
gadawyvetilebiT da, aseve, sajarod gavrcelebuli kadrebiT, romlebic dedis 
agresiul xasiaTs adasturebs. ganmcxadeblis ganmartebiT, garda Ss saministros da 
prokuraturisa, ssip saxelmwifo zrunvis, trefikingis msxverplTa dacvis, dazara-
lebulTa daxmarebis saagentos araerTxel mimarTes bavSvebis dacvis mizniT maTi 
moZalade dedisgan gancalkevebis mizniT. ganmcxadeblis warmomadgeneli moiTxovda 
uzenaes sasamarTlos gaeca saaRsrulebo furceli, romliTac meurveobis organo 
da sxva pirebi aRasrulebdnen sasamarTlos gadawyvetilebas, romliTac bavSvebis 
dedas mSoblis uflebebi SezRuduli hqonda. amasTan, ganmcxadeblis warmomad-
geneli iTxovda ganmartebas, Tu ras moiazrebda sasamarTlo mSoblis uflebebis 
SezRudvaSi. bavSvebis mamis warmomadgenelma ganmarta, rom ssip saxelmwifo zrun-
vis, trefikingis msxverplTa dacvis, dazaralebulTa daxmarebis saagento iTxovda 
saaRsrulebo furcelsa da mSoblis uflebis SezRudvis farglebis ganmartebas. 
ganmcxadeblis ganmartebiT, saagentos pozicia, aseve, gasakviri iyo imasTan dakav-
SirebiT, rom asaidumloebdnen gatacebuli bavSvebis adgilsamyofels miuxedavad 
imisa, rom dedas, romelTanac imyofebodnen bavSvebi, ruseTis federaciis saojaxo 
kodeqsis 74-e muxlis Sesabamisad, SezRuduli hqonda mSoblis uflebebi, da Sesa-
bamisad, bavSvebTan urTierTobis ufleba ar unda hqonoda.

saqme mniSvnelovania im kuTxiT, rom igi exeba arasrulwlovanebs da maT sauke-
Teso interesebs, aseve Cvens mier ganxilul revision au fond-is princips exeba da 
mocemulia Sesabamisi ganmartebebi. ufro konkretulad, aRniSnul saqmeze sakasacio 
sasamarTlos mier aRiarebul iqna ucxo qveynis sasamarTlos gadawyvetileba, im 
nawilSi, romliTac bavSvebis dedas mSoblis uflebebi SeezRuda. Tumca, gadawy-
vetilebaSivea ganmartebuli, rom sasamarTlos mier saqarTvelos teritoriaze 
sacnobi ucxo qveynis kanonier ZalaSi Sesuli gadawyvetilebis cnoba ar niSnavs 
saqmis arsebiTi garemoebebis ganxilvas, faqtebis dadgenas da xelmeored kvlevas. 
vinaidan, ucxo qveynis sasamarTlos gadawyvetilebis ganmarteba da damatebiTi ga-
dawyvetilebis miReba, winaaRmdegobaSi modis revision au fond-is akrZalvis saxeliT 
cnobil principTan. aRniSnuli principi, rogorc zemoT ukve ganvixileT, krZalavs 
ucxo qveynis sasamarTlos mier gamotanili gadawyvetilebis Sinaarsobriv gadamow-
mebas. aqedan gamomdinare, sakasacio sasamarTlo, zemoT moxmobili samarTlebrivi 
normebisa da im argumentaciis gaTvaliswinebiT, rasac bavSvebis mamis warmomadge-
neli acxadebda, miiCnia, rom saxeze ar iyo saaRsrulebo furclis gacemis kanoniT 
dadgenili winapirobebi. sakasacio ganCinebis sarezolucio nawili ar Seicavda 
imgvar daskvnas, romlis aRsrulebac SesaZlebeli iyo. am ganCinebiT saqarTvelos 
teritoriaze ucxo qveynis sasamarTlos gadawyvetilebis im nawilis cnoba/aRia-
reba moxda, rasac bavSvebis mama moiTxovda. sakasacio sasamarTlom miiCnia, rom 
saqarTvelos uzenaesi sasamarTlos 2022 wlis 6 ivlisis ganCinebis sarezolucio 
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nawili ar Seicavda aRsrulebad debulebas, Sesabamisad, gancxadeba saaRsrulebo 
furclis gacemis Taobaze uaryo.1

kidev erT saqmeze saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewar-
meo da gakotrebis saqmeTa palatam saqmis zepiri mosmenis gareSe ganixila e. b-is 
Suamdgomloba germaniis, q. h-s pirveli instanciis sasamarTlos 2002w. 30 ianvris 
ganaCenis saqarTvelos teritoriaze cnobis Sesaxeb moqalaqe m. o-is mimarT gan-
qorwinebis Taobaze. 2003 w. 29 seqtembris saqmis masalebidan dgindeba, rom e. b-e 
da m. o-i registrirebul qorwinebaSi gatardnen saqarTveloSi, 1996w. 22 agvistos. 
1999w. 6 seqtembers maT SeeZinaT Svili _ e. 2001w. 15 ianvridan mxareTa Soris qorwi-
neba faqtobrivad Sewyda da isini erT welze meti xani cxovrobdnen cal-calke, 
ris Semdegac e.b-m mimarTa germaniis, q. h-es pirveli instanciis sasamarTlos da 
moiTxova ganqorwineba, m.o-ma sarCels mxari dauWira. aRniSnuli sasamarTlos 2002w. 
30 ianvris ganaCeniT qorwineba mxareTa Soris Sewyda, xolo maT Svilze mzrunvelo-
ba, mxareTa SeTanxmebiT daekisra e. b-es. zemoxsenebuli ganaCeni kanonier ZalaSi 
Sevida 2002w. 20 martidan. e. b-m SuamdgomlobebiT mimarTa saqarTvelos uzenaes 
sasamarTlos germaniis, q.h-es pirveli instanciis sasamarTlos 2002w. 30 ianvris 
ganaCenis saqarTvelos teritoriaze cnobis Sesaxeb. palatam daakmayofila mxaris 
mier dayenebuli Suamdgomloba da ixelmZRvanela `saerTaSoriso kerZo samarTlis 
Sesaxeb~ saqarTvelos kanonis 68-69-e muxlebiT, ssk-s 284-e muxliT, `samoqalaqo, 
saojaxo da sisxlis samarTlis saqmeebze samarTlebrivi daxmarebisa da samarT-
lebriv urTierTobaTa Sesaxeb~ 1993w. minskis konvenciiT. winamdebare saqme imi-
Taa saintereso, rom saojaxo samarTlebrivi davebis kategorias miekuTvneba da 
moicavs mxolod cnobas da ara aRsrulebas. aqedan gamomdinare, zogierTi saxis 
aqts, Tavisi mniSvnelobidan gamomdinare, ar sWirdeba aRsruleba. gamodis, rom 
sasamarTlos mier moxda iuridiuli faqtis dadasturdeba, rom miTiTebul pirebs 
Soris qorwineba Sewyvetilia da aRar arsebobs. Tumca saqmeSi metad saintereso 
isaa, rom sakasacio sasamarTlom sxva danarCenTan erTad, rogorc zemoT ukve 
aRvniSne, ixelmZRvanela minskis konvenciiT, germania ki am konvenciis wevri ar aris 
da Sesabamisad, aRniSnulis miTiTeba bevr kiTxvas badebs.2

daskvna
ucxouri sasamarTlos gadawyvetilebis cnoba da aRsruleba warmoadgens saer-

TaSoriso TanamSromlobis xelSewyobis qvakuTxeds, samarTlebrivi usafrTxoebis 
xelSewyobasa da sazRvrebs miRma samarTlianobis dacvaSi. aRniSnuli warmoadgens 
globalurad urTierTdakavSirebul garigebebs, romlebic mudmivad ganicdis 
transsasazRvro gavlenas, rac SeiZleba ganpirobebuli iyos sxvadasxva faqtoriT. 
garkveulwilad, ucxouri gadawyvetilebis cnoba da aRsruleba garkveul ndobas 
warmoSobs saxelmwifoebs Soris saerTaSoriso TanamSromlobisas. garda amisa, 
bunebrivia, is uzrunvelyofs fizikuri pirebis garantias, rom maTi uflebebi 
da movaleobebi dacul iqneba Sida sazRvrebis miRma. garda zemoT xsenebulisa, 
es procesi gadamwyvet rols asrulebs ekonomikuri zrdisa da transsasazRvro 
investiciebis waxalisebaSi vinaidan, mxareebs saSualeba aqvT CaerTon globalur 

1 saqarTvelos uzenaesi sasamarTlos gadawyvetileba saqmeze saqme №a-1522-S-44-2022 28 noemberi, 
2022.
2 saqarTvelos uzenaesi sasamarTlos gadawyvetileba saqmeze Na-1226-S-71-03 29 seqtemberi, 2003.
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vaWrobaSi im molodiniT, rom saxelSekrulebo valdebulebebi Sesruldeba, rac 
xels uwyobs saxelmwifoTa ekonomikur ganviTarebas. faqtobrivad, ucxouri sasa-
marTloebis gadawyvetilebaTa cnoba da aRiareba adasturebs erebis saerTo valde-
bulebas kanonis uzenaesobis dacvisa da mravalferovan samarTlebrivi sistemebis 
urTierTpativiscemaze. Tanadroulad, vinaidan samarTlis sferos ganviTarebis 
tempi dinamikurobiT xasiaTdeba, ucxouri gadawyvetilebis cnobisa da aRiarebis 
samarTlebrivi meqanizmebic mudmivad saWiroeben daxvewas, romelic saboloo jamSi 
qmnis globalurad samarTlianobis xelSemwyob landSafts. am sakiTxis mniSvnelo-
basTan erTad gasaTvaliswinebelia da arsebiTi mniSvnelobis mqone saxelmwifoTa 
suvereniteti, romelic ganasaxierebs eris damoukidebel avtoritets da avto-
nomias mis teritoriul sazRvrebSi. cxadia, aRniSnuls garkveuli sirTuleebi 
Semoaqvs gadawyvetilebis cnobisa da aRsrulebis procesSi, rac ganpirobebulia 
samarTlebrivi sistemebis, kulturuli normebis da sajaro wesrigis gansxvavebuli 
interpretaciebiT. saxelmwifoebs ufleba aqvT gamoiyenon TavianTi suverenuli 
ufleba _ uari Tqvan ucxouri qveynis gadawyvetilebis aRsrulebaze, Tu igi ewi-
naaRmdegeba maT sajaro wesrigs. saerTaSoriso xelSekrulebebi da konvenciebi ki 
swored cdiloben am gamowvevebis Serbilebas ormxrivi aRiarebisa da aRsrulebis 
CarCoebis SeqmniT. Sesabamisad, SeTanxmebebi emsaxureba saxelmwifoTa Soris harmo-
nizaciisa da TanamSromlobis xelSewyobas maTi suverenitetis pativiscemiT. garda 
amisa, diplomatiuri urTierTobebisa da ormxrivi an mravalmxrivi SeTanxmebebis 
roli Semdgom gavlenas axdens suverenitetis praqtikul gamoyenebaze cnobisa da 
aRsrulebis warmoebaSi. arsebiTad, saxelmwifo suvereniteti moqmedebs, rogorc 
gadamwyveti faqtori, romelic ayalibebs ucxouri gadawyvetilebebis cnobisa da 
aRsrulebis sistemas. igi warmoadgens rogorc uflebamosilebas, aseve diskrecias 
erebis uflebamosilebas saerTaSoriso samarTlis sirTuleebTan mimarTebiT, ro-
melTa avtonomiasac abalansebs globalur samarTlebriv CarCoSi saxelmwifoTa 
TanamSromloba. 

mniSvnelovanma gansxvavebebma samarTlebriv principebSi, gansakuTrebiT ki sa-
moqalaqo samarTlisa da saerTo samarTlis sistemebSi, SeiZleba Seqmnas barierebi 
ucxouri gadawyvetilebebis aRsrulebaSi. maSinac ki, rodesac ucxouri gadawyve-
tilebis aRiareba xdeba, misi aRsrulebis procesi SeiZleba garTuldes da daeqvem-
debaros adgilobriv kanonebsa da procedurebs.
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zaza mWedliSvili

grigol robaqiZis saxelobis
universitetis doqtoranti, advokati 

ZiriTadi principebis adgili da roli saqarTvelos samoqalaqo sap-
roceso samarTalSi

(SedarebiT-samarTlebrivi analizi)

abstraqti
samarTlis mecniereba permanentul gamocdasa da gaumjobesebas ganicdis. iuri-

diul doqtrinaSi dispoziciuroba SejibrebiToba da mxareTa Tanasworoba universa-
lur principebad gvevlineba. isini gansazRvraven saproceso sistemis samarTlebrivi 
regulirebis safuZvlebs, romlebic vrceldeba sasamarTlo procesis yvela formaze, 
maT Soris sakonstitucio, samoqalaqo, administraciul, sisxlis samarTlis, da 
saarbitraJo saqmeebze. uzrunvelyofs sasamarTlos damoukideblobas da miuker-
Zoeblobas. saxelmwifoSi obieqturoba da Tanasworoba pirdapir damokidebulia am 
principis ganxorcielebaze. maTi Semdgomi sakanonmdeblo doneze gatareba saSuale-
bas mogvcems movaxdinoT maTi konsolidireba calkeul samarTlebriv urTierTobeb-
Tan. am sakvalifikacio naSromis mizania mxareTa SejibrebiTobis da Tanasworobis 
uflebebis principis konceptualuri safuZvlebis Seswavla. kerZod, samoqalaqo 
samarTalwarmoebaSi misi ganxorcielebis Taviseburebebis analizi. zogadi Sedegis da 
aseve siRrmiseuli daskvnisaTvis saWiroa mxareTa SejibrebiTobis da Tanasworobis 
principis koncefciis analizi, maTi bunebis dadgena; samoqalaqo samarTalwarmoebaSi 
mxareebis am principis funqciuri maxasiaTeblebis gaSuqeba, rogorc samoqalaqo sa-
marTalwarmoebis amocanebis gadawyvetis saproceso meqanizmi. sasamarTlos roli am 
fuZemdebluri principebis gatarebaSi udavod didia. am TvalsazrisiT, SesaZlebelia 
sasamarTlos saqmianobis xarisxis dadgena samoqalaqo warmoebaSi. aseve samoqalaqo 
procesSi mxareTa SejibrebiTobis da Tanasworobis principis konsolidaciisa da 
ganxorcielebis formebis gamovlena. samoqalaqo saproceso kodeqsi agebulia dis-
poziciurobisa da SejibrebiTobis principebis sruli gaTvaliswinebiT da Seicavs 
iseT normebsac, romlebic adre moqmed samoqalaqo saproceso kodeqsis normebTan 
SedarebiT, gansxvavebulad awesrigebs ama Tu im saproceso moqmedebas, samoqalaqo 
saqmis ganxilvasTan dakavSirebiT wamoWril saproceso urTierTobebs.

Sesavali
sabWouri samarTlis sistemis daSlam da Tavisufal sabazro ekonomikaze ga-

dasvlam, gansakuTrebulad Seuwyo xeli kerZo-samarTlebrivi urTierTobebis 
Camoyalibebas. amis gamoxatulebas warmoadgens samoqalaqo saproceso da materia-
luri samarTlis kodeqsebis miReba. samoqalaqo saproceso kodeqsi agebulia dis-
poziciurobisa da SejibrebiTobis principebis sruli gaTvaliswinebiT da Seicavs 
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iseT normebsac, romlebic adre moqmed samoqalaqo saproceso kodeqsis normebTan 
SedarebiT, gansxvavebulad awesrigebs ama Tu im saproceso moqmedebas, samoqalaqo 
saqmis ganxilvasTan dakavSirebiT wamoWril saproceso urTierTobebs.1

1. samoqalaqo marTlmsajulebis ganxorcielebis principebi 1964 wlis ssr 
samoqalaqo saproceso kodeqsis mixedviT
1964 wlis samoqalaqo saproceso kodeqsi agebuli iyo samZebro principebze. dis-

poziciurobisa da SejibrebiTobis principebi deklarirebuli iyo am kodeqsiT, magram 
isini paralizebuli iyo obieqturi WeSmaritebis principebiT. garda amisa, sasamarT-
los evaleboda mieRo kanoniT gaTvaliswinebuli yvela zoma, raTa yovelmxriv, sru-
lad da obieqturad gamoerkvia saqmis namdvili garemoebani da mxareTa ufleba-mova-
leobani.2 principebi, rogorc damxmare struqtura, mTeli samarTlebrivi sistemis 
birTvia. isini qmnian kanonmdeblobis erTgvar saxelmZRvanelos, romelic gavlenas 
axdenen normatiuli aqtebis momzadebisa da gamocemis mTel procesze. amitomac 
samoqalaqo saproceso samarTlis yvela principi aris samarTlianobisaTvis mniSvne-
lovani, demokratiulobisa da simyaris garanti samoqalaqo sakiTxebSi. samoqalaqo 
saqmeebis ganxilvisa da gadawyvetisas, sasamarTlo eyrdnoba ara mxolod konkretul 
samoqalaqo saproceso wesebs, aramed saproceso samarTlis principebs. samoqalaqo 
saproceso samarTlis yvela normis interpretacia xorcieldeba iuridiuli prin-
cipebis gaTvaliswinebiT, rac sasamarTlos SesaZleblobas aZlevs icodes am wesebis 
WeSmariti mniSvneloba, rac saboloo jamSi xels uwyobs sasamarTlos kanonieri da 
gonivruli gadawyvetilebis miRebas.3 procesis principebi ganmtkicebulia samarTle-
brivi normiT, rac imas niSnavs, rom am principebiT unda ixelmZRvanelos sasamarTlom 
samoqalaqo saqmeTa ganxilvisa da gadawyvetis dros. konkretul samoqalaqo saqmeTa 
ganxilvisa da gadawyvetis dros procesis principebis ugulebelyofa an darRveva 
an gadawyvetilebis gamotana im mosamarTlis mier, romelic ar monawileobda saqmis 
ganxilvaSi, miCneul unda iqnes samoqalaqo saproceso principebis arsebiT darRvevad, 
romelic iwvevs sasamarTlo gadawyvetilebis gauqmebas.4 

samarTlis principi warmoadgens ideas, romelic asaxavs sazogadoebis warmod-
genas raRac idealze, romlis Tanaxmadac unda ganxorcieldes samarTlebrivi re-
gulireba. yoveli samarTlis principis arss warmoadgens socialuri Rirebuleba, 
romelsac samarTlebrivi saSualebebiT gafrTxileba da dacva sWirdeba. samoqala-
qo samarTlis principebi dajgufebulia maTi rolisa da daniSnulebis mixedviT 
marTlmsajulebis ganxorcielebaSi. samoqalaqo saproceso samarTlis mecnierebaSi 
iyeneben sxvadasxva cnebas, gansazRvrebas, kategorias, romlebic SemuSavebulia xan-
grZlivi periodis (drois) ganmavlobaSi samoqalaqo saproceso samarTlis Teoria-
Si. aseT samarTlebriv kategoriebs miekuTvneba samoqalaqo saproceso samarTlis 
principebi. sityva „principi“ warmodgeba laTinuridan da sxvadasxva mniSvneloba 
aqvs. kerZod, niSnavs `safuZvels“, „sawyiss“, zogad debulebas, ganyenebul cnebas, 
romelime Teoriis, moZRvrebis, mecnierebis ZiriTadad amosaval (saxelmZRvanelo) 

1 liluaSvili T., xrustali v., 2007, samoqalaqo saproceso kodeqsis komentari, gv. 7.
2 xoferia n., 1999, SejibrebiTobis principi samoqalaqo saproceso samarTalSi, gv.18-19.
3 Landsman S., A Brief Survey of the Development of the Adversary System, Ohio State Law Journal, Vol. 44, 
1983, 713.
4  Семенов В.М.,1982, Конституционные принципы гражданского судопроизводства, стр.110. 
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debulebas, saxelmZRvanelo ideas. profesor avdiukovis mosazrebiT samoqalaqo 
samarTlebrivi principebi, yovelTvis samarTlis konkretul normebSi unda iqnes 
ganmtkicebuli, an igi ganzogadebuli (abstrahirebuli) unda iqnes moqmedi samarT-
lis normebidan.1 

2. dispoziciurobis principi
dispoziciurobis principi samoqalaqo procesSi, romelic samoqalaqo materia-

luri samarTlis erT-erTi fundamenturi principis _ nebis avtonomiis anareklia, 
niSnavs mxareTa Tavisuflebas gankargos Tavisi aramarto materialuri, aramed sa-
proceso uflebebi. dispoziciurobis principzea agebuli mTeli samoqalaqo sapro-
ceso kanonmdebloba.2 frangi administrativisti gui brebani aRniSnavs werilobiTi 
saqmiswarmoebis principTan dakavSirebiT, romelSic igulisxmeba saqmis ganxilva 
mxolod gancxadebasa Tu sarCelSi aRniSnuli garemoebebis gamo, mxolod im doku-
mentebiTa da moTxovnebis garSemo, romelic saqmeSia werilobiT warmodgenili, 
aqedan gamomdinare, sasamarTlos am principis Tanaxmad, ar SeuZlia damatebiTi 
gamoZieba Caataros da gadawyvitos mmarTvelobis sakiTxebi, an saqmis sxva mxareebi, 
romlebic warmodgenili dokumentebidan ar gamomdinareobs.3

3. dispozicia germanuli samoqalaqo saproceso samarTlis mixedviT
germanul samoqalaqo saproceso samarTalSi dispoziciurobis principi war-

moadgens erT-erT umTavres samarTlebriv princips, romelic asaxulia mraval saka-
nonmdeblo regulaciaSi. qarTul samoqalaqo saproceso samarTlis msgavsad, dis-
poziciurobis principi germanul samarTalSic SeuzRudavad moqmedebs. warmoebis 
dawyebisas da davis sagnis gansazRvrisas. samarTalwarmoebis procesis formireba 
germanul samoqalaqo saproceso samarTalSi, rogorc wesi, mosamarTlis ZiriTadi 
movaleobaa.4 germanul samoqalaqo saproceso kodeqsSi dispoziciurobis principze 
vrceldeba garkveuli SezRudvebi, rac momdinareobs, nawilobriv, sakanonmdeblo 
debulebebidan da, nawilobriv, sasamarTlo praqtikidan.5

4. dispoziciurobis principi moqmedebaSi
saqarTvelos samoqalaqo saproceso kodeqsSi dispoziciurobis principi vlin-

deba Semdeg instrumentebSi:
a) mxareTa morigeba dispoziciurobis principis erT-erTi gamovlinebaa. mxareebi 

uflebamosilni arian Tavad gansazRvron aRsasrulebeli aqtiT (ganCinebiT) damt-
kicebuli SeTanxmebis pirobebi da morigebis gziT daasrulon dava.6 

b) sarCelze uari _ rogorc sarCelis sasamarTlosaTvis mimarTvis uflebaa 
dispoziciurobis gamovlineba, aseve sarCelze uaric mosarCelis dispoziciuri 

1 qurdaZe S. xunaSvili n., 2015, samoqalaqo saproceso samarTali, gv. 89-91.
2 kaJaSvili g., 2018, saproceso uzrunvelyofa, rogorc aRsrulebadi gadawyvetilebis miRebis wina-
piroba, gv. 20.
3 RvamiCava T., 2017, sakasacio saCivris dasaSveboba administraciul procesSi, gv. 49.
4 hagenlox u., 2020, samoqalaqo saproceso kodeqsis komentarebi rCeuli muxlebi, gv. 15-16.
5 iqve, gv. 20.
6 gogiSvili m., sulxaniSvili m., mesxiSvili q., 2010, urTierTobebi sasamarTlo sxdomis 
darbazSi.



78

uflebaa, rac imas niSnavs, rom mxares (mosarCeles) nebismier dros aqvs ufleba, 
uari Tqvas Tavis sasarCelo moTxovnaze. mxare uflebamosilia, uari Tqvas, ro-
gorc mTlian sasarCelo moTxovnaze, ise mis nawilze.1 Tumca, niSandoblivia, rom 
sasamarTlom mosarCelisaTvis im samarTlebrivi Sedegebis ganmarteba unda uzrun-
velyos, romelic sarCelze uars sdevs Tan. amasTan, sasamarTlom unda daadginos 
mxaris namdvili neba, Tu ras iTxovs igi da ra samarTlebriv Sedegs ukavSirebs igi 
Tavisi procesualuri uflebis realizebas.2 

g) sarCelis cnoba _ dispoziciuroba, rogorc nebis avtonomiis saproceso ga-
moxatuleba, gulisxmobs piris uflebas, Tavad gadawyvitos daicvas, Tu ara sasa-
marTlo wesiT Tavisi ufleba, Tavad gansazRvros, davis sagani da daasaxelos 
davaze pasuxismgebeli subieqti. mosarCeles SeuZlia aseve uari Tqvas sarCelze. 
sagulisxmoa, rom CamoTvlil uflebaTa umetesi nawili mosarCeliskenaa mimarTuli, 
Tumca, pirTa Tanasworobaze damyarebuli samoqalaqo saproceso samarTali ana-
logiur pirobebs uqmnis mopasuxes da adgens mis uflebas, SeTanxmebis SemTxvevaSi, 
dava morigebiT daasrulos, mas aseve SeuZlia cnos sarCeli.3 

d) sarCelis gamoxmoba _ marTalia, saqarTvelos samoqalaqo saproceso kodeqsis 
me-3 muxlSi sarCelis gamoxmobis ufleba calke saxeldebiT mocemuli ar aris, Tumca, 
sarCelis gamoxmobis uflebac dispoziciurobis principis gamovlinebaa, ra drosac, 
mosarCele mis mier iniciirebul sasarCelo warmoebaze uars ambobs, Tumca, aRniSnuli 
uari droebiTi xasiaTisaa da mosarCeles imave davaze imave safuZvliTa da imave mxaris 
mimarT sarCelis xelaxla aRZvris uflebas utovebs.4 swored sarCelis gamoxmobis pro-
cesualur arss gamoxatavs is samarTlebrivi Sedegi, rac sarCelis gamoxmobas sdevs 
Tan, kerZod, sarCelis gamoxmobis Sedegad sarCeli ganuxilvelad rCeba, rac mxares 
imave sarCeliT sasamarTlosaTvis kvlav mimarTvis uflebas utovebs, rac arsebiTad 
gansxvavdeba, sarCelze uaris Tqmis saproceso-samarTlebrivi institutisagan, romlis 
mixedviTac, sarCelze uaris Tqmis Sedegad sarCelze warmoeba wydeba. aseT SemTxvevaSi, 
dava imave mxareebs Soris imave saganze da imave safuZvliT dauSvebelia.5

5. SejibrebiTobis principi, samoqalaqo procesSi
SejibrebiTobas, am uZveles princips jer kidev romaelebi iyenebdnen, romelsac 

uwodebdnen „audiatur et altera pars~, rac niSnavs procesis monawile mxareebis 
Tanasworoba.6 gansxvaveba SejibrebiTobisa da samZebro principebs Soris saTaves 
iRebs Cveni welTaRricxvis me-12 saukunis evropis samarTlidan. magaliTad, Se-
jibrebiTobis principis gamovlinebad aris miCneuli is, rom procesi SeiZleboda 
iniicirebuli yofiliyo, mxolod kerZo piris sarCelis wardginebiT. es im dros, 
rodesac inkviziciuri warmoeba SeiZleboda dawyebuliyo sasamarTlo sistemis 
mier e.w. „ex officio~ igive „procesi inkviziciurad“. am cnebebis mniSvneloba Sei-
cvala ufro gviandel-Suasaukuneebis evropaSi da axlandeli mdgomareobiT masSi 
asaxulia sxva ganmasxvavebeli niSnebi, romlebic Zvel or ZiriTad procedurebs 

1 saqarTvelos uzenaesi sasamarTlos 02.03.2012 ganCineba, saqmeze №as-47-45- 2012.
2 saqarTvelos uzenaesi sasamarTlos 24.02.2011w. ganCineba, saqmeze №as-1368- 1206-2010.
3 saqarTvelos uzenaesi sasamarTlos 08.04.2015w. ganCineba,saqmeze №as-64- 58-2015.
4 saqarTvelos uzenaesi sasamarTlos 22.06.2018 ganCineba, saqmeze saqme №as431-431-2018.
5 mesxiSvili q., 2020, samoqalaqo saproceso kodeqsis komentarebi rCeuli muxlebi.
6 Kola Tafaj f., Fokshi, 2018 “Civil Procedure” part 1, edition 2, p. 32.
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mainc iTvaliswinebs.1 konkretulad es gansxvavebebi gaxda mTavari ganmsazRvreli 
faqtebis dadgenis etapze sasamarTlo procesSi.

6. SejibrebiTobisa da samZebro principebis Tanafardoba
saqarTveloSi bolo dromde, ufro zustad, saqarTvelos axali samoqalaqo 

saproceso kodeqsis miRebamde saqarTvelos samarTalwarmoebaSi gabatonebuli 
iyo samZebro (inkviziciuri) principi. am principze iyo agebuli saqarTvelos 1922 
wlis samoqalaqo saproceso kodeqsi, saqarTvelos 1932 wlis samoqalaqo saproceso 
kodeqsi da 1964 wlis ssr samoqalaqo saproceso kodeqsi. samZebro princips upi-
rispirdeba SejibrebiTobis principi. saqarTvelos demokratiuli respublikisTvis 
rTuli ar yofila arCevanis gakeTeba, rodesac saqme midga axali damoukidebeli 
saxelmwifos _ saqarTvelos samoqalaqo saproceso kodeqsis miRebaze, Tu rogor 
samoqalaqo saproceso principebze iqneboda agebuli qarTuli samoqalaqo procesi. 
saqarTvelos hqonda arasasiamovno gamocdileba zemoT naxsenebi ssr saproceso 
kodeqsebidan gamomdinare. qarTveli mecnierebisTvis ukve cnobili iyo is gamok-
veTili uaryofiTi tendenciebi, romelTa Soris SeiZleba davasaxeloT a) Zalian 
Sesustda mxareTa aqtivoba, mxareebi didad aRar zrunavdnen im faqtebis srulad 
da amomwuravad miTiTebaze, romlebic asabuTeben maT moTxovnebsa da Sesagebels 
(sul erTi iyo, am faqtebis zusti da sruli gansazRvra sasamarTlos evaleboda). 
isini ar iCendnen aqtiurobas mtkicebulebaTa moZiebasa da sasamarTlosaTvis 
wardgenaze (amas sasamarTlo gaakeTebda); b) saqmis ganxilvis uzomod gaWianure-
ba, radgan sasamarTlo ver umklavdeboda misTvis ukiduresad mZime movaleobis 
Sesrulebas moeZia, gamoeTxova da Seemowmebina mtkicebulebebi; g) sasamarTlo 
gadawyvetilebaTa xSiri gauqmeba zemdgomi instanciis sasamarTloebis mier im mo-
tiviT, rom sasamarTlom ver daadgina saqmeze obieqturi WeSmariteba.2 sainteresoa 
XIX-XX saukunis gamoCenili procesualistis vaskovskis mosazreba „SejibrebiTobis 
principi sasargeblo da mizanSewonili mxolod im pirobiT SeiZleba iyos, Tu orive 
modave mxare Tanasworia, orive erTnairad mcodne da mcodne mowinaaRmdegea. am 
SemTxvevaSi, sasamarTlos isRa darCenia, usityvod adevnos Tvali maT orTabrZo-
las da miukerZoeblad gadawyvitos, Tu maTgan vin gaimarjva. magram Tu mxareebi 
Tanabari SesaZleblobebis mqone mowinaaRmdegeebi ar arian, Tu, magaliTad, erT 
mxares warmoadgens ganaTlebuli, xolo meores _ umecari adamiani, an Tu erT-
erT modave mxares exmareba advokati, xolo meores TviTon uwevs sakuTari saqmis 
warmoeba, romelsac ar aqvs gamocdileba an procesze pirvelad aris gasuli, maSin 
SejibrebiTobis principi iqneba mxolod Zlieris zeimi sustze, mdidrisa, romelsac 
SesaZlebloba aqvs daiqiraos kargi advokati. es ki ewinaaRmdegeba samarTliano-
bas.3 germaniis federaluri sakonstitucio sasamarTlo Tanabari SesaZleblobebis 
principis funqcias Semdegnairad ajamebs: Tanabari saproceso SesaZleblobebis 
principi samoqalaqo procesSi samarTlebrivi saxelmwifoebriobisa da, zogadad, 
Tanasworobis gamoxatulebaa da konstituciur-samarTlebrivad uzrunvelyofs 
mxareebis saproceso statusis Tanasworobas mosamarTlis winaSe. aseve, mosamarT-
lem, konstituciur-samarTlebrivad unda uzrunvelyos sasamarTlo mosmenis garan-

1 Glaser, E., Shleifer, A. (2001). Legal Origins. Cambridge, p. 99.
2 liluaSvili T., 1977, samoqalaqo saproceso samarTlis sakiTxebi, gv. 104-110.
3 Треушников М.,1996, Хрестоматия по гражданскому процессу, c. 71-72.
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tiis kuTxiT procesis mxareebisaTvis, saproceso samarTlis farglebSi, Tanabari 
SesaZlebloba, miuTiTon yvela im garemoebaze, romelic arsebiTia sasamarTlo 
gadawyvetilebisTvis da damoukideblad ganaxorcielon Sesageblebi mowinaaRmde-
gis moTxovnis uflebebis winaaRmdeg. am midgomasTan TanxvedraSia mosamarTlis 
valdebulebac, mxareTa es Tanasworoba daicvas orive mxaris mimarT obieqturi, 
samarTliani saqmiswarmoebiT, mxareTa ormxrivi axsna-ganmartebebis damuSavebisa 
da Sefasebis miukerZoebeli mzadyofniT, kanonis miukerZoebeli gamoyenebiTa da 
sxva saproceso uflebamosilebebis sworad SesrulebiT aqedan gamomdinare, saWiroa 
mosamarTlis winaSe mxareTa saproceso statusis Tanasworoba da sakuTari ufle-
bebis ganxorcielebis Tanabari SesaZleblobebis miniWeba maTTvis.1 SejibrebiTobis 
principis mkafio da Zireuli gagebis mizniT, mniSvnelovania dadgindes misi kavSiri 
da urTierTmimarTeba dispoziciurobis principTan. doqtrinaSi damkvidrebuli 
Sexedulebis mixedviT, kerZo-samarTlebrivi urTierTobis monawiles aqvs sruli 
Tavisufleba, sakuTari Sexedulebisa da survilisamebr kanonmdeblobiT miniWe-
bul farglebSi gankargos Tavisi kerZosamarTlebrivi sikeTe. am uflebamosilebis 
ganxorcieleba samoqalaqo procesSi swored SejibrebiTobis principiT gamoixateba, 
rac Seexeba „dispoziciurobis principis uzenaesobas, es aris samoqalaqo saqmeze 
mosamarTlisaTvis mxareTa avtonomiurobaSi SeWris akrZalva, rac, amave dros, 
moicavs modave mxareebze pasuxismgeblobis tvirTis mniSvnelovnad gadatanas.2 

7. SejibrebiTobis principidan kanonmdeblobiT gaTvaliswinebuli  
gamonaklisi SemTxveva
qarTul samoqalaqo saproceso samarTalSi saojaxo saqmeTa ganxilvis instituti 

gansxvavebulad regulirdeba da uflebis dacvis sxva sasarCelo formebiT gamoirCe-
va. saojaxo-samarTlebrivi davebi gansakuTrebuli sensitiuri xasiaTis matarebelia. 
davebis ganxilvisas mosamarTleebi didi sifrTxiliT cdiloben miiRon obieqturi, 
swori da samarTliani gadawyvetileba. mniSvnelovani adgili uWiravs bavSvis inte-
resebs da mis uflebas. inkviziciuri samarTalwarmoebis niSnebi swored aseTi ti-
pis davebSi gvxvdeba. radgan mosamarTle yvela gzas mimarTavs miiRos optimaluri 
gadawyvetileba, romelSic gaTvaliswinebuli iqneba bavSvisa da ojaxis interesebi. 
samZebro principi saojaxo saqmeebis ganxilvis dros ufro farTod gamoiyeneba vidre 
sxva tipis davebSi. sssk-is me4 muxlis me-2 nawilisa da 354-e muxlis pirveli nawilis 
Sesabamisad, mosamarTles eniWeba farTo uflebamosileba. ar dakmayofildes mxare-
Ta mier warmodgenil mtkicebulebebs, Tavisi iniciativiT gansazRvros mtkicebis 
sagani, raTa moxdes saqmeze obieqturi Sedegis miReba. amdenad, 354-e muxli specia-
luri normaa da mas upiratesi Zala eniWeba 103-e muxliT gaTvaliswinebul zogad 
normasTan mimarTebaSi. amdenad, bavSvis interesebidan gamomdinare, ganqorwinebisa 
da alimentis gadaxdevinebis saqmeebze, sasamarTlom Tavisi Sexedulebisamebr unda 
daadginos, monawileobs Tu ara mopasuxe Svilebis rCenaSi. im SemTxvevaSi Tu mopa-
suxe ar asrulebs am valdebulebas, 355-e muxlis Sesabamisad, sasamarTlo miiRebs 
gadawyvetilebas miiRos droebiTi gankargulebis saxiT.3

1  Beschluss vom 30.09.2018 _ 1 BvR 1783/17 _ NJW 2018, 3631.
2  Schneider, 1888, Über richterliche Ermittlung und Feststellun des Sachverhalts im Civilprozess, 
S.18.
3  gagua i., 2013, mtkicebis tvirTi samoqalaqo saproceso samarTalSi, gv. 159.
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8. sasamarTlos inkviziciur uflebaTa farglebi
saqarTvelos samoqalaqo saproceso kodeqsi adgens, rom saqmis garemoebaTa ga-

sarkvevad sasamarTlos SeuZlia Tavisi iniciativiT mimarTos am kodeqsSi gaTvaliswi-
nebul RonisZiebebs. niSandoblivia aRiniSnos, rom sasamarTlo praqtika aRniSnuli 
normis farTo ganmartebas ar iziarebs da ar uSvebs sasamarTlos mxridan saqmis 
garemoebaTa gasarkvevad nebismieri im saproceso RonisZiebis sakuTari iniciativiT 
ganxorcielebas, rasac samoqalaqo saproceso kodeqsi iTvaliswinebs. magaliTisaTvis, 
mxare uflebamosili ar aris sakuTari iniciativiT mowme dakiTxos, saqmeze dasarTav 
mtkicebulebaTa wre gansazRvros, sxva uwyebaSi arsebuli werilobiTi dokumenti 
gamoiTxovos, aRsrulebis biuros faqtis konstatacia mosTxovos da a. S. miTiTebuli 
normiT mosamarTles, martooden im saproceso RonisZiebaTa gatarebis SesaZlebloba 
eZleva, risi uflebac mas, kanonis danawesis mixedviT, sakuTari iniciativiT aqvs. 
miuxedavad imisa, procesi srulad SejibrebiTi iqneba, Tu inkviziciuri, arsebiTi 
mniSvneloba mainc or mniSvnelovan faqtors eniWeba, kerZod, mxareTa Tanasworobis 
dacvasa da mosamarTlis kompetenturobas. Zvel romaul samarTalSi gabatonebuli 
principi _ Lex uno ore omnes alloquitur („kanoni yvelas erTnairad elaparakeba“) _ asaxvas 
povebs Tanamedrove samarTlebriv sistemebSi mxareTa Tanasworuflebianobis arse-
bobaSi.1 

9. kanonis winaSe Tanasworobis principi samoqalaqo procesSi
kanonis winaSe Tanasworobis principis, am umniSvnelovanesi cnebis siRrmeebs da 

aucileblobas Caswvdnen jer kidev romis samarTlis ganmanaTleblebi. marTlac, 
civilizaciis istoriaSi romis samarTals iseTive mniSvneloba SeiZleba mivaniWoT, 
rogorc cecxlis gamogonebasa da gamoyenebas adamianTa mier. romis samarTali 
manamde darCeba kacobriobis civilizaciaSi fundamentur ganZad, vidre iarsebebs 
TviT kacobrioba. arsebobs gamonaTqvami, romlis mixedviTac romma samjer daipyro 
msoflio: pirvelad, Tavisi legionebiT, meored _ qristianobis miRebiT da mesa-
med _ roca moxda romis samarTlis recefcia feodaluri evropis mier. saidanac 
mravalma civilizebulma saxelmwifom safuZvlad daudo recefcirebuli romis 
samarTali Tavisi qveynebis samoqalaqo kanonmdeblobas.2 dRes rTulia imis war-
modgena, Tu ramdenad did wingadadgmul nabijs warmoadgenda adamianis uflebaTa 
sayovelTao deklaraciis miReba. meore msoflio omis Semdgom, roca msoflio 
omis momxdari SiSiT iyo Sepyrobili, dayofili iyo kolonializmisa da gamefebu-
li sayovelTao uTanasworobis gamo, pirveli globaluri masStabis sayovelTao 
deklaraciis miReba, romelic aRiarebda yvela adamianis Tandayolil Rirsebasa da 
Tanasworobas, ganurCevlad kanis ferisa, mrwamsisa Tu warmoSobisa _ warmoadgenda 
udavod gabedul wamowyebas, romlis warmateba im droSi seriozuli kiTxvis niSnis 
qveS idga. unda aRiniSnos, rom analogiuri mniSvnelobiT aris Tanasworobis princi-
pi mocemuli administraciul samarTalSic. SejibrebiTobis principis paralelurad 
unda ganvsazRvroT mxareTa kanonis winaSe Tanasworobis principebi. Tanasworoba 
gulisxmobs administraciuli procesis msvlelobisas mosarCelisa da mopasuxis 

1  dekanosiZe r., 2017, SejibrebiTobis principi da misi SezRudvis SemTxvevebi qarTul samoqalaqo 
saproceso samarTalSi, gv. 130.
2  iustinianes digestebi 2000, „romis samarTlis Zeglebi“, gv. 5-7.



82

Tanasworuflebianobas. rogorc viciT, administraciul-samarTlebrivi urTierTo-
bebi umeteswilad or araTanabar safexurze mdgom subieqtebs Soris mimdinareobs. 
administraciuli samarTlebrivi urTierTobebisaTvis damaxasiaTebelia subordi-
naciuloba. Tumca, administraciuli saqmis ganxilvisas ori araTanabar safexurze 
mdgomi subieqti _ administraciuli organo da moqalaqe _ Tanasworuflebiania.1 

10. kontinentur-evropuli da anglo-amerikuli samarTalwarmoeba
kontinenturi evropis samarTlis sistemis Camoyalibebasa da ganviTarebaSi didi 

gavlena iustiniane I-is corpus Juris Civilis-ma. iqonia. samarTlebriv davebSi sasamarTlo 
aqtiur moTamaSed gvevlineba. mosamarTle process sarCelis Setanidan warmarTavs. 
anglo-amerikuli samarTlis procesisgan gansxvavebiT, mosamarTle iRebs gadawy-
vetilebas mowmeTa dabarebis da Tavadve gansazRvravs prioritetebs. mxareebi mo-
nawileoben saqmis viTarebas dadgenaSi, ris safuZvelzec sasamarTlom unda miiRos 
gadawyvetileba. sasamarTlo sakuTari kompetenciis farglebSi iRebs gadawyvetile-
bas sakiTxebis dadgena-dazustebaSi. mosamarTlem samarTlebriv miTiTebas aZlevs 
gamorCenili da winaswari werilobiTi ganxilvisas damuSavebuli faqtebis Sesaxeb 
(boelingi h. samoqalaqo saqmeze gadawyvetilebis miRebis meTodika, mosamarTleTa 
seminari). kontinentur evropasa da anglo-amerikuli samarTlis ojaxebs Soris didi 
da struqturuli gansxvavaebaa. mniSvnelovan gansxvavebas iuridiuli da meTodolo-
giuri gansxvaveba warmoadgens. romis samarTlis gavlena didia kontinenturi evropis 
samarTalze, raSic didi wvlili araerT samarTalSemoqmeds miuZRvis.2 

daskvna
saproceso kanonmdeblobiT gaTvaliswinebuli da daculi dispoziciurobis 

SejibrebiTobis da mxareTa Tanasworobis principebis miuxedavad, saqarTvelos 
samoqalaqo saproceso kanonmdebloba Seicavs e.w. inkviziciuri samarTalwarmoe-
bis niSnebsac. aseve moiazrebs mosamarTlis iniciativis SesaZleblobasac. qarTul 
marTlmsajulebaSi metwilad es germanuli saproceso kanonmdeblobis gavleniTaa 
ganpirobebuli. procesi dayrdnobili unda iyos SejibrebiTobis principze, Tumca, 
sasamarTlos roli im farglebiT unda ganisazRvros, rom ar dairRves dispoziciu-
robis principi. sakiTxi, unda gadawydes SejibrebiTobisa, mxareTa Tanasworobis 
da sasamarTlos aqtiurobis principebs Soris zomieri balansis dacviT. swored 
es balansi uzrunvelyofs mxareebis uflebebis sasamarTlos uflebamosilebis 
farglebis gansazRvras. „sasamarTlos eqneba neitraluri da nominaluri roli 
saqmis garemoebebis gamokvlevaSi.3 mizanSewonili iqneba marTlmsajulebis xarisxis 
gaumjobesebisaTvis, mowinave adgili ekavos praqtikas da ara mxolod kanonebs, 
anu kanonebi am mxriv praqtikis daxvewa, romelic Tavis mxriv sxva ukve gamocdili 
samarTlis recefciasac gulisxmobs. principebiT xelmZRvaneloba, marTebuli pra-
qtika da am kanonebis swori gamoyeneba saZirkvelia im marTebuli samarTlebrivi 
sazogadoebis, romelSi yofnac yvela samarTalSemoqmedisTvis mniSvnelovan mizans 

1 kopaleiSvili m., sxirtlaZe n., qardava e., turava p., 2016, administraciuli saproceso 
samarTlis saxelmZRvanelo, gv. 24.
2 cipeliusi, r., 2009, iuridiuli meTodebis moZRvreba, gv. 11. 
3 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 09 ivnisis ganCineba saq-
meze №2b/550-14.
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warmoadgens. `mniSvnelovan aucileblobas warmoadgens kanonmdeblobis sicxade, 
simartive da samarTlebriv realobaSi advilad misadageba. komunikaciis safr-
Txeebis Tavidan acilebis mizniT, germaniis samoqalaqo saproceso kodeqsis 278-e 
paragrafis me-5 abzacis formulireba, qarTul kanonmdeblobaSi gadatana _ amis 
winapirobas warmoadgens. kerZod, warumatebeli morigebis SemTxvevaSi, mikerZoebu-
lobisa da araobieqturobis faqtoriT xangrZliv morigebebs ganixilavs specialu-
ri mosamarTle, romelic sxva samarTlebrivi davebis ganxilvaSi ar monawileobs. 
naSromSi saubaria, rogorc anglo-amerikuli sistemis, kontinenturi, ise qarTul 
samarTlebriv sistemebze. amerikuli da evropuli gamocdilebiT, sasamarTlos unda 
gaaCndes meqanizmebi, romelic saSualebas miscems saqmeze ganaxorcielos aqtiuri 
kontroli sasamarTlos mier mxareebze kontrolis dakargva aucileblad iwvevs 
procesis inertulobas.1

1 ABA Standards Related to Court Delay Reduction, 2010, p. 71.
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sarCelis institutis roli da

mniSvneloba samoqalaqo procesSi

abstraqti 
statiis Temaa iseTi mniSvnelovani instituti, rogoric aris sarCeli samo-

qalaqo procesSi. sasamarTlo saqmis warmoebas Tavisi iniciativiT ver daiwyebs, 
amisaTvis saWiroa dainteresebulma pirma sasamarTloSi waradginos sarCeli an 
gancxadeba, romliTac Tavad gansazRvravs davis sagans. amrigad, dispoziciurobis 
principi gulisxmobs piris uflebas, Tavad miiRos gadawyvetileba sarCelis (gancxa-
debis) Setanis Taobaze. Tanamedrove sazogadoebaSi sarCeli uflebisa da kanonieri 
interesis dacvis saSualebas iZleva. statiaSi ganxilulia iseTi mniSvnelovani 
sakiTxebi rogoric aris sarCelis arsi; cneba; elementebi; saxeebi: aRiarebiTi,mi-
kuTvnebiTi,gardaqmniTi sarCelebi; sarCelis ufleba; dispoziciurobis principi, 
mtkicebis tvirTi, sarCelis cnoba, morigeba.

saZiebo sityvebi: samoqalaqo procesi, sarCeli

Sesavali
Tanamedrove sazogadoebaSi sarCeli uflebisa da kanonieri interesis dacvis saSua-

lebas iZleva. saqarTvelos konstituciis 31-e muxlis Sesabamisad, „yovel adamians aqvs 
ufleba mimarTos sasamarTlos Tavis uflebaTa da TavisuflebaTa dasacavad.“

droTa ganmavlobaSi yalibdeboda da icvleboda samoqalaqo saproceso kanon-
mdebloba. sarCelis ganmartebas `digestiebSi~ vxvdebiT. `Nihil qliud est action quam 
ius, quod sibi debcatur, iudicio persequendi~ „sarCeli sxva araferia, Tu ara piris 
ufleba, moTxovna ganaxorcielos da daicvas sasamarTlo wesiT. sarCeli (aqcio) 
klasikur romaul samarTalSi ganimarteboda, rogorc saSualeba sasamarTlo pro-
cesis meSveobiT miaRwio iseT gadawyvetilebas, romelic mosarCelis interesebs 
Seesabameboda.

saqarTvelos konstituciiT aRiarebuli da garantirebulia piris darRveuli 
an sadavod gamxdari uflebis sasamarTlo wesiT dacva, rasac emsaxureba iseTi sa-
proceso samarTlis instituti, rogoricaa sarCeli. 

1. sarCelis arsi
ufleba _ esaa kanoniT gaTvaliswinebuli SesaZlebeli (dasaSvebi) qcevis 

zoma. es imas niSnavs, rom pirs, romelsac aqvs esa Tu is ufleba, SeuZlia ga-
moiyenos es ufleba, isargeblos am uflebiT, magram SeuZlia ar gamoiyenos 
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igi. samoqalaqo uflebis arsi is aris, rom es ufleba misi mflobelis srul 
gankargulebaSia.1

sasamarTlo arsebobs imisTvis, rom daicvas fizikuri an iuridiuli piris da-
rRveuli Tu sadavod gamxdari ufleba da kanoniT gaTvaliswinebuli interesi. 
sasamarTlo Tavisi iniciativiT ver daiwyebs saqmis warmoebas, Sesabamisad imisaTvis, 
rom sasamarTlom daiwyos saqmis warmoeba da Seudges saqmis ganxilvas, saWiroa 
pirma mimarTos uflebis dacvis moTxovniT. pirs, romelsac surs meore pirisgan 
raimes mikuTvneba an misgan raime qmedebis Sesruleba, an aseTi qmedebisgan Tavis 
Sekaveba, uflebis Tu samarTlebrivi urTierTobis arseboba-ararsebobis dadgena an 
aseTi urTierTobis Secvla-gardaqmna, man sasamarTlos unda mimarTos sarCeliT 2

amgvarad, sarCeli warmoadgens sasamarTloSi Setanil gancxadebas sadao sakiTx-
Tan dakavSirebiT, igi uflebisa da kanonieri interesis dacvis saSualebas iZleva. 
saqarTvelos konstituciis 31-e muxlis Sesabamisad, yovel adamians aqvs ufleba 
mimarTos sasamarTlos Tavis uflebaTa da TavisuflebaTa dasacavad.

samarTlian sasamarTloze fundamenturi uflebis xelmisawvdomobis erT-erTi 
Semadgeneli nawili saqmis gonivrul vadaSi ganxilvis ufleba da gadawyvetilebis 
aRsrulebis uflebaa.3

samoqalaqo procesis, anu samoqalaqo samarTalwarmoebis mizani da amocanebi 
ganisazRvreba saerTo marTlmsajulebis mizniTa da amocanebiT. saqarTvelos sa-
moqalaqo saproceso kodeqsis me-2 muxlSi miTiTebulia, rom „yoveli pirisaTvis 
uzrunvelyofilia uflebis sasamarTlo wesiT dacva. saqmis ganxilvas sasamarTlo 
Seudgeba im piris gancxadebiT, romelic mimarTavs mas Tavisi uflebis an kanoniT 
gaTvaliswinebuli interesebis dasacavad. sasamarTlo mowodebulia, yvela zomiT 
daicvas moqalaqeTa da organizaciaTa uflebebi da interesebi. samoqalaqo saproce-
so kodeqsis imave, meore muxlis meore nawilSi, naTqvamia: „gancxadebis miRebasa da 
saqmis ganxilvaze uaris Tqma sasamarTlos SeuZlia mxolod am kodeqsiT dadgenili 
safuZvlebiTa da wesiT“. sasamarTloSi saqmeTa droulad da sworad gadawyveta 
TavisTavad uwyobs xels kanonierebis ganmtkicebas.4 

samoqalaqo samarTalwarmoebis mTavari amocana aris kerZo samarTlebrivi 
urTierTobebis safuZvelze warmoSobili sadavo an darRveuli uflebebisa da ka-
nonieri interesebis dacva samarTlianad da drouli ganxilva-gadawyvetis gziT. 
saqmis „swori“ ganxilva da gadawyveta gulisxmobs, rom sasamarTlos mier miRebuli 
gadawyvetilebebi samoqalaqo saproceso kanonmdeblobis sruli dacviT unda iqnas 
miRebuli. droulad ganxilva da gadawyvetilebis gamotana ki gulisxmobs sapro-
ceso kanonmdeblobiT dadgenili vadebis dacvas. „swori“ da drouli sasamarTlo 
ganxilva gulisxmobs _ gonivruli balansis dacvas sasamarTlo ganxilvasa da pro-
cesSi WeSmaritebis dadgenas Soris, romlis Sedegicaa saboloo gadawyvetilebis 
miReba da mxareTa Soris sabolood davis dasruleba.5 

1 liluaSvili T. liluaSvili g. xrustali v. ZlieriSvili z. 2014. samoqalaqo saproceso 
samarTali, pirveli nawili, Tbilisi: samarTali, gv. 80
2 liluaSvili T. 2005.samoqalaqo saproceso samarTali, II gamocema, Tbilisi, gv. 270.
3 saqmis gonivrul vadebSi ganxilvis uflebis darRvevisaTvis adamianis uflebaTa evropuli sa-
samarTlos 2005 wlis 27 seqtembris gadawyvetileba No2507/03 Sps „amat.ji~ da mebaRiSvilis saqarT-
velos winaaRmdeg.
4 kobaxiZe a. 2003 samoqalaqo saproceso samarTali, Tbilisi: saqarTvelos macne, gv.19-20.
5 Крусс И. А. 2013. Комментарий к гражданскому процессуальному кодексу Российской федерации 
(постатейный), обшей редактор Л.В. Тумановой, Проспект, Москва, gv. 14.
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samoqalaqo procesi ar mTavrdeba mxolod sasamarTlos gadawyvetilebis ga-
motaniT da saaRsrulebo furclis gacemiT, misi iZulebiTi aRsrulebis mizniT. 
evropis sasamarTlos mier gadawyvetilebaSi iqna miTiTebuli, rom „sasamarTlo 
gadawyvetilebis swori da drouli aRsruleba unda CaiTvalos „sasamarTlos“ Zi-
riTadi arsis ganuyofel nawilad, winaaRmdeg SemTxvevaSi, samarTali iqneba sasa-
marTlosTvis iluzia“.1

sasarCelo warmoebis aRZvris samarTlebrivi saSualeba sarCelia. sarCeli da-
rRveuli Tu sadavo uflebis dacvis umniSvnelovanesi saproceso saSualebaa, xolo 
im formas, romlis meSveobiTac xorcieldeba am uflebis dacva, sasarCelo forma 
ewodeba.2

sasarCelo warmoebis mizania kanoniT gaTvaliswinebuli saSualebebiT uflebebi-
sa da kanonieri interesebis dacva. imisaTvis, rom samarTlebrivi dava samoqalaqo 
sasarCelo wesiT ganxilvis sagani gaxdes, aucilebelia, rom modave mxareebi erT-
maneTTan samarTlebrivad Tanaswor urTierTobaSi imyofebodnen. aseTi urTierTo-
bebi ki damaxasiaTebelia kerZo samarTals mikuTvnebuli dargebisaTvis. amrigad, 
sasarCelo samarTalwarmoebis wesiT ganixileba kerZo-samarTlebrivi xasiaTis 
davebi.3

2. sarCelis cneba
sarCelis samoqalaqo saproceso samarTalSi ganixileba rogorc erT-erTi Zi-

riTadi instituti, kanoniT gaTvaliswinebuli uflebebis ganxorcieleba iqneba 
SeuZlebeli, Tuki ar iqneba nakisri valdebulebebis Sesrulebis uzrunvelsayofad 
saxelmwifo iZulebis meqanizmebi.4

saqarTvelos moqmedi samoqalaqo saproceso kanonmdebloba ar gansazRvravs „sar-
Celis“ cnebas, Tumca samoqalaqo saproceso kodeqsis mesame muxlSi ganmartebulia 
rom, mxareebi iwyeben saqmis warmoebas sasamarTloSi, am kodeqsSi Camoyalibebuli 
wesebis Sesabamisad, sarCelis an gancxadebis Setanis gziT. isini gansazRvraven davis 
sagans da TviTonve iReben gadawyvetilebas sarCelis (gancxadebis) Setanis Sesaxeb. 
mxareebs SeuZliaT saqmis warmoeba morigebiT daamTavron. mosarCeles SeuZlia uari 
Tqvas sarCelze, xolo mopasuxes _ cnos sarCeli. Sesabamisad sasamarTlo Tavad ver 
daiwyebs saqmis warmoebas da es srulidan damokidebulia dainteresebul mxareze, 
romelic aRniSnul uflebas axorcielebs sasamarTloSi sarCelis Setanis gziT.

sarCelis cnebasTan azrTa sxvadasxvaobis miuxedavad, unda aRiniSnos, rom 
sarCeli arsebobs iq, sadac sasarCelo warmoebaa. sarCelis wardgena sasarCelo 
warmoebis aRZvris safuZvelia. samoqalaqo saqmis warmoebas sasamarTlo Seudgeba 
dainteresebuli piris mier Setanili sasarCelo gancxadebis safuZvelze. samoqala-
qo uflebaTa dacva ki sasamarTlos mier uflebis dacvis sxvadasxva saSualebiT 
xorcieldeba.

Tu raSi mdgomareobs dainteresebuli piris mier sasamarTloSi Setanili sar-
Celis (moTxovnis) arsi, es Camoyalibebulia sasarCelo gancxadebaSi.
1 https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58020%22]} adamianis uflebaTa evro-
puli sasamarTlos 1997 wlis 19 martis gadawyvetilebaSi N18357/91 hornsbi saberZneTis 
winaaRmdeg, §40.
2 qurdaZe S. xunaSvili n. 2012. saqarTvelos samoqalaqo saproceso samarTali, Tbilisi, gv. 294.
3 maia cqitiSvili sadisertacio naSromi“sarCeli samoqalaqo procesSi~, gv. 21.
4 Rosenberg L. Schwab K. 2002. Gottwald P. Zöller R. Vollkommer G. Zivilproyessordnung, gv. 49.
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qarTul iuridiul literaturaSi farTodaa gavrcelebuli Sexeduleba, romlis 
mixedviT erTmaneTisagan unda ganvasxvavoT sarCeli saproceso samarTlebrivi 
TvalsazrisiT da sarCeli materialur-samarTlebrivi TvalsazrisiT. am Sexedu-
lebis sapirispirod gamoiTqva mosazreba imis Sesaxeb, rom sarCeli erTiani cnebaa 
da mas mxolod ori mxare aqvs _ saproceso samarTlebrivi _ e. i. sasamarTlosadmi 
mimarTva SuamdgomlobiT, raTa man daicvas sadavo ufleba da materialur-samarT-
lebrivi _ anu mosarCelis materialur-samarTlebrivi moTxovna mopasuxisadmi.
saproceso normebis komentirebisas avtorebi ar eTanxmebian zemoaRniSnul mosazre-
bas da ganmartaven, rom dasaxelebuli Sexedulebebi erTmaneTs ar ewinaaRmdegeba 
da ufro metic, erTsac da meoresac sarCelis saproceso samarTlebrivi mxare da 
materialur-samarTlebrivi mxare absoluturad erTnairad esmiT. amasTanave, is, 
rasac uwodeben sarCels materialur-samarTlebrivi TvalsazrisiT (sadavo samarT-
lebrivi moTxovna mopasuxisadmi) mTlianad emTxveva sarCelis erT-erT elements, 
romelsac sarCelis sagani ewodeba. sxva sityvebiT rom vTqvaT, marTalia, sarCeli 
saproceso samarTlis institutia, magram igi ar arsebobs im uflebaze miTiTebis 
gareSe, romlis dacvasac mosarCele moiTxovs, e.i. mopasuxisadmi wayenebuli mo-
Txovnis gareSe. samoqalaqo saproceso kanonmdeblobis analizis safuZvelze ki, 
sarCelis klasificireba SesaZlebelia mikuTvnebiTi anu aRsrulebiTi sarCelebis, 
gardaqmniTi da aRiarebiTi anu dadgeniTi sarCelebis saxiT.1

sarCeli aris saproceso kanoniT dadgenili wesiT sasamarTloSi gansaxilvelad 
da gadasawyvetad warmodgenili erTi piris materialur-samarTlebrivi moTxovna 
meorisadmi, romelic gamomdinareobs sadao materialur-samarTlebrivi erToblio-
bidan da efuZneba iuridiul faqtebs. 2

3. sarCelis elementebi
sarCeli elementebi aris sarCelis Semadgeneli nawili, swored igi gansazRvravs 

sarCelis samarTlebriv bunebas da axdens mis individualizacias erTmaneTisgan. iu-
ridiul doqtrinaSi sarCelis elementebis Sesaxeb mravali mosazrebaa gamoTqmuli. 

qarTul doqtrinaSi gavrcelebuli azris mixedviT, sarCeli Sedgeba ori elemen
tisgan esenia: sarCelis sagani da sarCelis safuZveli, swored elementebis saSua
lebiT aris SesaZlebeli sarCelis individualizacia, swored sarCelis elementebis 
sworad garkvevis safuZveli moxdeba erTmaneTisgan maTi gamijvna, xom ar aris aRZru
li igive sarCeli, romelic adre iyo ganxiluli. sasamarTlo valdebulia ganixilos 
sarCeli im moTxovnis farglebSi, romelic Camoyalibebulia sarCelSi da im faqtebis 
mimarT romelic safuZvlad daudo Tavis moTxovnas mosarCelem.3

sarCelis sagani _ saqarTvelos samoqalaqo saproceso kodeqsis 178-e muxlSi 
miTiTebulia, rom sarCelSi unda aRiniSnos davis saganTan erTad mosarCelis mo-
Txovna. sarCelis sagania sarCelis moTxovnis Sinaarsi da ara am moTxovnis mate-
rialuri obieqti. Tu magaliTad, mosarCele mopasuxisgan moiTxovs sesxad aRebuli 
valis dabrunebas, sarCelis sagani iqneba ara am moTxovnaTa materialuri obieqti, 
magaliTad fuli, aramed valis dabruneba.4

1 xrustali v., liluaSvili T., samoqalaqo saproceso samarTali, komentari, 2007, gv. 271.
2 Salva quradaZe da nino xunaSvili saqarTvelos samoqalaqo saproceso samarTali (meridaini ga-
momcemloba. Tbili 2015), gv. 346.
3 liluaSvili T. 2005.samoqalaqo saproceso samarTali, II gamocema, Tbilisi, gv. 272.
4 iqve, gv. 273
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sarCelis safuZveli _ sarCelis meore elementad saganTan erTad miiCneva sa-
fuZveli. sarCelis safuZvlis qveS gulisxmoben im fatebs romlebic asabuTeben 
uflebisa da kanonieri interesebis dacvis moTxovnas.1

saqarTvelos samoqalaqo saproceso kodeqsis 178-e muxlis pirveli nawi-
lis T) punqtis Tanaxmad sarCelSi unda aRiniSnos samarTlebrivi safuZvlebi, 
romlebzedac mosarCele amyarebs Tavis moTxovnebs; xolo amave kodeqsis 102 
muxlis pirveli nawilis Tanaxmad TiToeulma mxarem unda daamtkicos garemoe-
bani, romlebzedac igi amyarebs Tavis moTxovnebsa da Sesagebels.“ mosarCelis 
moTxovna unda dasabuTdes iuridiuli faqtebiT, es iseTi faqtebia, romelsac 
samarTlis norma ukavSirebs garkveul Sedegs, iseT Sedegs risi dadgomac surs 
mosarCeles.2

4. sarCelis ufleba
sarCelis ufleba gulisxmobs or, erTmaneTTan ganuyoflad dakavSirebul ufle-

bamosilebas, saproceso (sasarCelo aRZvris anu sasamarTlosadmi mimarTvis ufleba) 
da materialur-samarTlebriv mxares (sarCelis dakmayofilebis ufleba).

sarCelis aRZvris ufleba mosarCelis damoukidebeli uflebaa. es niSnavs rom 
sarCelis aRZvris ufleba ar aris damokidebuli imaze, aqvs Tu ara mosarCeles 
sarCelis dakmayofilebis ufleba. es mxolod saqmis ganxilvis Sedegad SeiZleba 
gamoirkves. darRveuli an sadavo uflebis sasamarTlo wesiT dacva swored sar-
Celis uflebis gamoyenebiT xorcieldeba. sarCelis ufleba gulisxmobs sasarCelo 
formiT dacvis SesaZleblobas.3

unda aRniSnos, rom sarCelis aRZvris ufleba dakavSirebulia sarCelis aRZvris 
uflebebis winapirobebTan. xolo sarCelis uflebis ganxorcieleba ki dainterese-
buli piris nebazea damokidebuli.4

5. sarCelis saxeebi
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis ganmartebiT, 

sarCelis ZiriTad saxeebad Semdegi sarCelebi gvevlineba: mikuTvnebiTi sarCelebi, 
gardaqmniTi sarCelebi, aRiarebiTi sarCelebi.

aRiarebiTi sarCeli _ aRiarebiTi sarCelis cneba mocemulia saqarTvelos samo-
qalaqo saproceso kodeqsis 180-e muxlSi, romlis Sesabamisadac: „aRiarebiTi sar-
Celi SeiZleba aRiZras uflebisa da samarTlebrivi urTierTobebis arseboba-arar-
sebobis dadgenis, dokumentebis namdvilobis aRiarebis an dokumentebis siyalbis 
dadgenis Sesaxeb, Tu mosarCeles aqvs amis iuridiuli interesi.

mikuTvnebiTi sarCeli _ sasamarTlo praqtikaSi mikuTvnebiTi sarCeli sakmaod 
gavrcelebulia, mas aRiarebiTi sarCelisagan gansxvavebiT ufro rTuli sagani 
gaaCnia, radgan mikuTvnebiT sarCeliT mosarCele mxare ara mxolod sadavo ma-
terialuri uflebis arsebobis faqtis aRiarebas moiTxovs, aramed mas surs, rom 

1 Die dogmatische Bedeutung des richterlichen Schuldnerschutzes in der Zwangsvollstreckung. Diss. Heidel-
berg, gv. 17-133.
2 liluaSvili T., samoqalaqo saproceso samarTlis komentari, gamomcemloba „mecniereba“, Tbilisi, 
1992, gv. 275.
3 qurdaZe S. xunaSvili n. 2012. saqarTvelos samoqalaqo saproceso samarTali, Tbilisi, gv. 360.
4 доровалский А., бова .СА,.Основны проблемы исковой фмроы ашзиты права. М,.1979, gv. 94.
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mopasuxem Seasrulos misTvis sasurveli moqmedeba an Tavi Seikavos moqmedebis 
Sesrulebisagan.1

aRiarebiTi sarCelebis mizani uflebis sadavoobis aRmofxvraa da ara subieq-
turi uflebis mikuTvnebis survili.2

gardaqmniTi sarCelebi _ gardaqmniTi sarCelebi aris iseTi sarCelebi, romlebic 
cvlian an wyveten samarTalurTierTobebs sasamarTlo gadawyvetilebis meSveobiT 
da ganaxorcieleben mosarCelis kanonieri da safuZvliani cvlilebebis moTxovnis 
uflebamosilebas. zogierTi procesualisti Tvlis, rom gardaqmniTi sarCeli ar aris 
sarCelis damoukidebeli saxe. es Tema sakmaod sakamaToa iuridiul literaturaSi.

mecnierTa nawili miiCnevs, rom gardaqmniTi sarCelebi, sarCelis gansxvave-
bul formad ar unda CaiTvalos, radgan gardaqmniTi sarCelebi, igive aRiarebiTi 
sarCelebia.3 gardaqmniTi sarCelis Sesaxeb zemoT ganxilul mosazrebas eTanxmeba 
mecnierTa nawili, Tumca ar eTanxmebian imaSi, rom sasamarTlos mier gamotanil 
gadawyvetilebas ar aqvs iuridiuli faqtis mniSvneloba. kanonis Sesabamisad gar-
daqmniTia sarCelebi, romlebic mimarTulia arsebuli samarTalurTierTobis Se-
cvlaze da Sewyvetaze.4

6. dispoziciurobis principi, mtkicebis tvirTi, sarCelis cnoba, morigeba
ganviTarebuli qveynebis samarTalSi keTilsindisierebis principi warmoadgens 

mTeli samoqalaqo brunvis princips. qarTul samoqalaqo samarTalSi imave mizans 
emsaxureba keTilsindisierebis faseulobis SemoReba.5

samoqalaqo saproceso samarTalSi dispoziciurobis principis moqmedeba vlin-
deba ara mxolod procesis dawyebis dros, aramed mis dasrulebamde.6

mosarCelis mier sarCelze uaris Tqma niSnavs imas, rom mosarCele uars ambobs 
ara mxolod Tavis materialur-samarTlebriv moTxovnaze mopasuxisadmi, aramed 
Tavisi moTxovnebis dacvis saproceso saSualebebis gamoyenebazec (procesis ga-
grZelebazec). amrigad, sarCelze uaris Tqma _ esaa materialur-samarTlebrivi 
uflebis gankargvis aqti saproceso samarTlebrivi SedegiT.7

sarCelis cnoba warmoadgens procesis monawile mxaris SesaZleblobas, Tavisi 
uflebis farglebSi daasrulos dava mowinaaRmdege mxaresTan sasamarTlo ganxilvis 
gareSe masTan morigebisa Tu sasarCelo moTxovnaze daTanxmebis gziT. am SemTxveva-
Si ufleba-valdebulebaTa gansazRvra xdeba mxolod mxareTa nebisa da uflebebis 
farglebSi.8

1 praqtikuli rekomendaciebi samoqalaqo saproceso samarTlis sakiTxebze saerTo sasamarTloebis 
mosamarTleTaTvis, 2010 w., uzenaesi sasamarTlos gamocema, gv. 33.
2 qurdaZe S., „samoqalaqo saqmeTa ganxilva pirveli instanciis sasamarTloSi“, Tbilisi, 2016, gv. 479.
3  liluaSvili T., samoqalaqo saproceso samarTlis komentari, gamomcemloba „mecniereba“, Tbilisi, 
1992, gv. 236.
4 Добровольский А.А; Иваново С. А.1979.Основные проблемы исковой формы защиты права.Москва.
Издю-во Моск ун-та, gv. 94.
5 zoiZe b. 2001.saqarTvelos samoqalaqo kodeqsis komentari. Tbilisi: samarTali, gv. 269.
6 Weber K. Verlag C.H 1605.Creifelds Rechtswörterbuch, 16.neu bearbeitete Auflage, 2000.Beck, München, gv. 
65.
7 liluaSvili T. liluaSvili g. xrustali v. ZlieriSvili z. 2014. samoqalaqo saproceso samarTali, 
pirveli nawili, Tbilisi: samarTali, gv. 85.
8  saqarTvelos uzenaesi sasamarTlos 2012 wlis 1 martis gadawyvetileba saqmeze №as-1838-1811-
2011.
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morigebis dros, rogorc wesi, ufro metad, vidre gadawyvetilebis gamotanisas, 
SesaZlebelia, yuradReba gamaxvildes im Sexedulebebze, romlebic procesis far-
glebs scildeba. upirveles yovlisa, aq igulisxmeba mxareTa ekonomikuri urTier-
Tobebi, rasac, SesaZloa, mxareebma angariSi gauwion moTxovnis daTmobis, ganvadebiT 
gadaxdis Taobaze SeTanxmebis da procentebis Sesaxeb SeTanxmebis gziT. aseve isic 
unda aRiniSnos, rom mniSvnelovani mosazrebebi Seexeba xarjebis Semcirebas, rac 
SesaZlebelia im mtkicebulebaTa SegrovebisaTvis Tavis aridebis gziT, romlebic 
xSirad did xarjebs warmoSoben.1

sarCelis uzrunvelyofa ganimarteba, rogorc sasamarTlos mier kanoniT ga-
Tvaliswinebuli zomis (meqanizmis) gamoyeneba, romelic gamoixateba garkveuli 
procesualuri moqmedebis SesrulebaSi da romlis mizania SemdgomSi miRebuli 
gadawyvetilebis Sesrulebis garantia.2

sarCelis uzrunvelyofiT uzrunvelyofilia da daculia mosarCelis intere-
sebi, xolo zianis anazRaurebiT uzrunvelyofilia mopasuxis interesebis dacva.3

daskvna
dainteresebuli piri iuridiuli interesis arsebobisas, rom swored sasamarT-

los gadawyvetilebiT moxdes misi darRveuli Tu sadavod gamxdari uflebis dacva 
sarCeliT mimarTavs sasamarTlos. nebismier adamians, ganurCevlad sqesisa, erovne-
bis, moqalaqeobisa da rasisa, ufleba aqvs, saqarTvelos kanonmdeblobiT dadgenili 
uwyebrivi qvemdebareobisa da gansjadobis wesebis dacviT mimarTos sasamarTlos da 
samoqalaqo saproceso kodeqsis me-3 muxliT gaTvaliswinebuli dispoziciurobis 
principis dacviT, sarCelis an gancxadebis Setanis gziT daiwyos saqmis warmoeba 
sasamarTloSi, Tavad gansazRvros davis sagani, Camoayalibos moTxovnebi da damou-
kideblad gadawyvitos, Tu ra mtkicebulebebiT daasabuTos ama Tu im garemoebis 
arseboba (samoqalaqo saproceso kodeqsis 102-e muxli).

Sesabamisad, zemoaRniSnuli msjelobis analizis safuZvelze SeiZleba imis Tqma, 
rom sarCeli namdvilad warmoadgens mxareTa uflebis dacvis efeqtur da Zalzed 
mniSvnelovan saSualebas.

1  saqarTvelos samoqalaqo saproceso kodeqsi, muxli 37.
2  kobaxiZe a. 2003 samoqalaqo saproceso samarTali, Tbilisi: saqarTvelos macne, gv. 300.
3  liluaSvili T. 2005.samoqalaqo saproceso samarTali, II gamocema, Tbilisi, gv. 220
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qalTa mimarT Zaladoba islamSi da mis winaaRmdeg brZolis

 saxelmwifo samarTlebrivi meqanizmebi

abstraqti
maSin, roca Tanamedrove samyaroSi kacobrioba ganviTarebis mwvervalze dgas, 

Seuferebelia religiis saxeliT Zaladoba iseTi faseulobebis dacvis mizniT, ro-
melTac sxvadasxva aRmsareblobis warmomadgenlebi mSvidobisken mowodebis motiviT 
amkvidreben. sxvadasxva religiuri moZraobebi, romlebic warsulSi TviTon iyvnen 
devnis obieqti, Zalebis mokrebis Semdeg, xSirad Zaladoben adamianebze. amis mizezad 
SeiZleba saero ZalauflebisTvis brZola dasaxeldes, romelic sxvadasxva religiis 
saxeliT metyveli adamianebis ambiciebiT imarTeba da saRdeba rogorc „xma RvTisa“, 
xolo religia _ rogorc moZRvreba, romelic xSirad, sulac ar aris mkafio, ganmar-
tebas saWiroebs da, arc Tu ise iSviaTad, es ganmartebebic calke axsnas moiTxovs.1

statiaSi gansaxilveli religia islamia. sxva religiaTa msgavsad, islammac, qada-
gebis periodSi, araerTxel iwvnia im dros arsebuli religiur-kulturul-politi-
kuri fonisagan fsiqologiuri, fizikuri Tu materialuri wnexi. xolo, yovelive amis 
mosaTmenad RmerTi „yuranSi“ morwmuneebs xan warmarTTaTvis mosavleni sasjeliT 
afrTxilebs, xan gaWirvebis moTmenis sazRaurad samoTxeSi moxvediT anugeSebs, xanac, 
usamarTlo mopyrobis sapasuxod Sesabamis fizikur winaaRmdegobas moiTxovs maTgan.2

rodesac saubari gvaqvs islamSi Zaladobaze, ar SeiZleba xazi ar gavusvaT im fa-
qts, rom am religiisTvis metwilad genderuli Zaladobaa damaxasiaTebeli. kerZod 
ki, es gamoixateba qalTa mimarT ZaladobaSi. islamSi qali mudam iyo da samwuxarod 
dResac aris diskriminaciis obieqti. is warmoadgens qmris „sakuTrebas“ da misi 
fundamenturi uflebebis umravlesoba Selaxulia.3

sakiTxavia is, realurad aris Tu ara islami qalis mimarT diskriminaciuli da 
amarTlebs Tu ara qalTa mimarT Zaladobas, Tu es yovelive misi araswori inter-
pretacia da religias amofarebuli danaSulia?!.

„yvela adamiani ibadeba Tavisufali da Tanaswori, Tavisi RirsebiTa da ufle-
bebiT.“4 swored amitom, statiaSi saubaria adamianis im fundamentur uflebebze, 
romlebic irRveva islamSi qalebis mimarT da romelTa rRvevac Zaladobis aSkara 
gamovlinebaa.

dResdReobiT, adamianis uflebebi da Tavisuflebebi aRiarebuli da uzrunvel-
yofilia sxvadasxva saerTaSoriso konvenciiT da deklaraciiT, maT Soris, gaeros 

1 Kazumov, O. (2004). “Violence in the Name of Religion and the Importance of Interpretation,~ p. 15.
2 Ibid, p. 18.
3 Harvest, M. (2021). `Gender Discrimination for Religious Reasons in Islamic Countries and Interna-
tional Human Rights Treatises,~ Volume 204.
4 United Nations (1948). `Universal Declaration of Human Rights,~ Article 1, December 10.
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adamianis uflebaTa sayovelTao deklaraciiT, evropis sabWos konvenciiT adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb, evropis sabWos 1961 wlis 26 
Tebervlis socialuri qartiiT; 1966 wlis 16 dekembers miRebuli gaeros ori paq-
tiT _ “samoqalaqo da politikuri uflebebis Sesaxeb~ da “ekonomikuri, socialuri 
da kulturuli uflebebis~ Sesaxeb. statiaSi aseve saubaria am aqtebiT gaTvaliswi-
nebul uflebaTa dacvis pozitiur valdebulebaze saxelmwifoTa mxridan.

saZiebo sityvebi: qalis uflebebi, islami

Sesavali
bevri, visac ar waukiTxavs, an waukiTxavs da arasworad gaugia yurani, fiqrobs, 

rom winaswarmetyvel muhamedis mier 610-632 wlebSi miRebuli RvTis sityva, dasjis 
saxiT, Seicavs qalebis mier Cadris tarebis, iseve rogorc, saxis mTlianad dafar-
vis, valdebulebas. am SemTxvevaSi gasaTvaliswinebelia, arabeTis naxevarkunZulis 
mdebareoba da iq mcxovrebTa mentaliteti. im situaciaSi, roca arabs imdenad ar 
uxaroda qalis dabadeba, rom cocxlad marxavda axalSobils, islami garkveulad 
progresuli religia iyo, imitom, rom qals mianiWa uflebebi, ukve religiurad 
aRiarebuli da dakanonebuli. amdenad, qali islamis wyalobiT CaiTvala srulfa-
sovan arsebad.1

Tumca, yuranis daTqmebi, ra Tqma unda, Tanamedrove samyaroSi samarTlis Zi-
riTadi principebisTvis srulad Seuferebelia, gansakuTrebiT ki, maSin, Tu amas 
genderuli kuTxiT ganvixilavT. qalTa uflebebi metwilad yuranSi dakninebulia 
da mamakacis ki aRmatebuli, rac uTanasworobis SegrZnebas aRvivebs.

1. qalTa uflebrivi mdgomareoba islamSi
meoce saukunis dasawyisSi muslimuri samyaros sxvadasxva qveynebSi mimdinareob-

da islamis formirebis procesi. rigi cvlilebebi daiwyo tradiciuli islamuri 
sazogadoebis sxvadasxva wreebSi, risi ZiriTadi mizezic sazogadoebriv-politi-
kuri moZraobebis Seqmna, dasavleTis gavlena, aRmosavleTis qveynebis ekonomikuri 
CamorCeniloba iyo. am mxriv, gamonaklisi arc iranis islamuri respublika yofila, 
romelsac islamur samyaroSi gamorCeuli adgili uWiravs Zlieri saxelmwifoebrivi 
tradiciisa Tu Siituri islamis specifikurobis gamo.2

iranis islamuri respublika is qveyanaa, sadac demokratia, adamianis uflebebi 
da gansakuTrebiT ki, qalTa uflebebi, ocdameerTe saukuneSic ki ignorirebu-
lia da misi sakiTxi mwvaved dgas. iranSi qalTa uflebebisTvis brZola jer kidev 
mecxramete saukuneSi daiwyo. am brZolis TvalsaCino magaliTia quraT al auni. 
is cnobili Siiti Teologis ufrosi qaliSvili iyo, romelic qadagebda Cadris 
moxsnas da gmobda poligamias. qalTa uflebebis brZolis TvalsazrisiT, aseve 
mniSvnelovan figuras warmoadgenda princesa Taj as salTanic, romelmac ganaT-
leba samefo karze miiRo da kargad icnobda sparsul da frangul literaturas. 
is kargad amCnevda im gansxvavebas, romelic arsebobda dasavleli da aRmosavleli 
qalebis mdgomareobas Soris da es gansxvavebebi man Tavis nawerebSic warmoaCina. 

1  Rukhadze, O. (2004). `Islam Does Not Captivate Women,~ Tbilisi, p. 12.
2  Sanikidze, G. (2005). `Shiism and the State in Iran,~ Intelligence, p. 8.
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misma nawerebma mniSvnelovani roli Seasrules im movlenebSi, romelmac SemdgomSi 
iranSi konstituciuri revolucia gamoiwvia da romelic muslim qalTa aqtiuri 
monawileobiT ganxorcielda.1

miuxedavad cvlilebebisa, qalebis ganuwyvetlivi brZolisa da saxelmwifos 
mxridan wamosuli sxvadasxva iniciativebisa, iranSi samRvdeloeba mudmivad axer-
xebda imas, rom qalebi arasodes yofiliyvnen mamakacis Tanasworni.2 mniSvnelovania 
ganvsazRvroT, aris Tu ara islami religia, romelic diskriminaciulad udgeba 
genderis sakiTxs, Tu es realurad araswori interpretaciis Sedegia?!.

1.1. qalTa mimarT Zaladoba religiis saxeliT
imisaTvis, rom SevZloT islamis realuri saxis danaxva, ar gavxdeT misi interpre-

taciis „msxverpli“, saWiroa vixelmZRvaneloT yuraniT. yuranSi mkafiodaa miTiTebuli, 
rom ar mokla adamiani. Tumca, aqve isicaa xazgasmuli, rom amaSi yurani morwmuneebs 
gulisxmobs, ufro konkretulad ki, muslim morwmuneebs.3 Tu yurani mouwodebs, rom 
ar mokla adamiani, maSin ar SeiZleba amave wigniT gamarTlebuli iyos femicidi, rome-
lic muslimanur samyaroSi ZiriTadad qmris xeliT xorcieldeba.

xSirad, muslimi apologetebi aRweren idealur damokidebulebas qalebisadmi 
islamSi, rac namdvilad ar warmoadgens simarTles. realoba is aris, rom Tu yura-
ni adamianis mokvlas ukrZalavs morwmunes, aqve is nebas rTavs qmars, rom scemos 
coli. “qmrebi meurveebi arian colebis im viTarebis gamo, romliTac alahma upi-
rateshyo erTi _ meorisgan, radgan xarjaven TavianTi qonebidan. xolo patiosani 
qalebi, morCilni (erTgulni) arian TavianTi qmrebis da qmrebis aryofnis dros ise 
icaven imaT uflebebs, rogorc alahma dauwesaT. da romelTa urCobasac SiSobdeT, 
im qalebs SeagoneT, mere miatoveT sarecelSi da msubuqi cema agemeT.~4

suraTs kidev ufro amZafrebs is faqti, rom 2010 wlidan saudis arabeTSi ga-
moCnda islamuri etiketis mqone wignebi. es wignebi iuwyebian, Tu rogori coli 
„saWiroebs“ cemas, riT unda scemos qmarma igi, sad unda miayenos dartymebi da ra 
unda uTxras mas cemis dros. magaliTad erT-erTi aseTi saxelmZRvanelo, “qalTa 
morCileba islamSi~ iuwyeba, rom qmari uflebamosilia sxvadasxva SemTxvevebSi fi-
zikurad dasajos coli. aseT SemTxvevebs warmoadgens: Tu is ar asrulebs qmris 
survilebs; Tu is ar akmayofilebs qmris seqsualur moTxovnilebebs; Tu is qmris 
nebarTvis gareSe gadis saxlidan an ar asrulebs religiur movaleobebs. dasjis 
iaraRi, joxi ki, unda iyos gamosaCen adgilas, raTa coli yovelTvis xedavdes mas.5

qalTa mimarT Zaladoba, iseve rogorc yvela saxis Zaladoba, danaSaulia, 
Tumca, raRac doziT, samwuxarod, kvlav xdeba msoflios sxvadasxva nawilSi da 
sazogadoebebSi, magram, es TiTqmis yvelgan erTmniSvnelovnad dagmobilia. islam-
Si ki problemis simwvave imaSi mdgomareobs, rom es yovelive religiurad aris 
dakanonebuli da daSvebuli.6

magaliTisaTvis SegviZlia ganvixiloT 18 wlis avRaneli gogonas, bibi aiSas 
istoria. gogona ojaxidan gaqcevis mcdelobisTvis dasajes. mas qmari gamudmebiT 
1 Ibid, gv. 12.
2 Ibid, gv. 11.
3 ̀ The Holy Qur’an,~ (2007). Translated by Maulawi Sher’ Ali, Islam International Publications Limited, Sura 47:4.
4 Ibid., 4:34.
5 Asha, H. (2010). `The Obedience of Women in Islam,~ Intellect, p. 24.
6 Küng, H. (2005). `Religion, Violence, and ‘Holy Wars’,~ p. 7.
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scemda da aiZulebda mZime fizikuri samuSos Sesrulebas. islamurma sasamarTlom 
ki mas sasjelis saxliT yurebisa da cxviris moWra Seufarda.1

msgavsi arahumanuri mopyrobis msxverpli gaxldaT 13 wlis somaleli gogona 
aiSa ibrahim duhulovi. 2008 wels is aTasobiT muslimis Tvalwin kisramde Camarxes 
miwaSi da ormocdaaTamde mamakacma is qvebiT Caqola. aiSas brals mruSobaSi sdebd-
nen. mruSobad ki mas is CauTvales, rom samma mamakacma gaaupatiura.2

1.2. bavSvebze qorwineba, rogorc qalTa mimarT Zaladobis erT-erTi forma 
islamSi
islamSi nebadarTulia bavSvze qorwinebasac. yoveldRiurad islamur sam-

yaroSi 30 aTasze meti bavSvi gogona qorwindeba ufros kacze.3 yurani ambobs: 
“Tqvens qalTagan, romelTac hqondaT menstruacia, Tu daeWvdebiT dadgenili 
vadis Taobaze, vada 3 Tvea, rogorc imaTTvis, visac menstruacia jer ar hqonia. 
da isini, romelnic fexmZimeebi arian mSobiarobamde. xolo visac eSinia alahis, 
daudgens mas saqmeSi siadviles.“4 aq saubaria colebze, romelTac menstruacia 
jer ar hqoniaT, anu realurad mcirewlovan bavSvebze. 

bavSvTa qorwineba adamianis uflebebis darRvevis erT-erTi formaa, romelic 
ocdameerTe saukuneSic ki mwvave problemaa msoflios mraval qveyanaSi. arseb-
obs sxvadasxva samarTlebrivi instrumentebi, romlebic exeba bavSvTa qorwinebis 
prevencias. aseTs warmoadgens konvencia bavSvis uflebebis Sesaxeb. am konvenciis 
ratificireba moxda araerTi muslimanuri saxelmwifos mxridan, magram realoba 
gviCvenebs, rom mas mxolod formaluri xasiaTi aqvs.5

konvencia aRiarebs samoqalaqo, politikur, bavSvTa socialur, kulturul 
da ekonomikur uflebebs. miuxedavad imisa, rom es konvencia pirdapir ar ganixi-
lavs bavSvTa qorwinebis sakiTxs, mas aqvs ramdenime debuleba, romelic icavs 
bavSvebs adreuli qorwinebisgan.6 konvenciaSi bavSvi definicirebulia 1-li 
muxliT. am muxlis Tanaxmad bavSvad iTvleba 18 wlamde asakis yoveli adamiani, 
Tuki romelime qveynis kanonmdeblobis mixedviT bavSvi ufro adre ar aRwevs 
srulwlovanebas.7

ZiriTadad, adreuli qorwinebis msxverpli gogonebi arian, radgan isini nakle-
bad Rirebulni arian mSoblebisTvis vidre biWebi da mSoblebi maT ekonomikur 
tvirTad miiCneven. amitom, mSoblebi TavianT qaliSvilebs mcire asakSi aTxoveben 
TavianTi tvirTisgan ganTavisuflebis mizniT.8 es aris konvenciis me-2 muxlis 
me-2 nawilis aSkara darRveva, romelic monawile saxelmwifoebs avalebs miiRon 

1 Ravitz, J. (2012). `For Aesha, Healing Comes in Many Forms,~ xelmisawvdomia aq: https://edition.cnn.
com/2012/12/16/us/aesha-surgery-healing/index.html {ukanaskneli gadamowmeba 2024 wlis 5 Tebervals}.
2 Miller, T. (2008). `Stoning Victim Begged for Mercy,~ xelmisawvdomia aq: http://news.bbc.co.uk/2/hi/7708169.stm 
{ukanaskneli gadamowmeba 2024 wlis 5 Tebervals}.
3 Ullah, N. (2021) „Child Marriages: International Laws and Islamic Laws Perspective“, School of Law, University 
of Gujrat, Pakistan, p. 4.
4 ̀ The Holy Qur’an,~ (2007). Translated by Maulawi Sher’ Ali, Islam International Publications Limited, Sura 65:4.
5 Chata, M. (2016). `Basic Profile of Child Marriage in Pakistan,~ p. 6.
6 Arfat, S.H. (2013). `Protection of Children’s Rights in Islam: Special Reference to Orphans,~ Paperback.
7 Convention on the Rights of the Child,~ (1989). Adopted and opened for signature, ratification, and access by 
General Assembly resolution 44/25..
8 Harvest, M. (2021). `Gender Discrimination for Religious Reasons in Islamic Countries and International Hu-
man Rights Treatises,~ Volume 124.
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yvela Sesabamisi zoma, maT Soris saTanado kanonmdebloba, romelic amgvar dis-
kriminacias ukanonod da usamarTlod Seafasebs.1

yovelive amis miuxedavad, swored is saxelmwifoebi arRveven yvela daTqmas, 
romlebmac moaxdines am konvenciis ratificireba. amis kargi magaliTia pakistanis 
islamuri saxelmwifo. pakistanis bavSvTa qorwinebis SezRudvis aqti (1929) adgens 
qorwinebis kanonier asaks biWebisTvis 18 wlamde da 16 wlamde gogonebisTvis.2 
2014 wlis aprilSi sindis asambleam miiRo sindis bavSvTa qorwinebis SezRudvis 
aqti, romelmac Secvala minimaluri asaki 18 wlamde rogorc gogoebisTvis, aseve 
biWebisTvis. amis paralelurad, pakistanis sasamarTlom daadgina, rom SariaTis 
kanonis mixedviT, kacebs SeuZliaT arasrulwlovan gogonebze daqorwineba imis 
Semdeg, rac maT menstrualuri cikli daewyebaT. es dadgenileba, ra Tqma unda, 
ewinaaRmdegeba bavSvTa qorwinebis SezRudvis Sesaxeb aqts. SariaTis kanonebi 
islamis religiuri kanonebia, romlebic yuranis swavlebas efuZneba da islamur 
sazogadoebaSi moqmedebs, rogorc cxovrebis orientiri.3

zemoTxsenebuli gadawyvetileba sindis provinciis sasamarTlom huma iunusis, 
14 wlis kaTolike gogonas saqmis mosmenis dros gamoitana, romelic moitaces, 
Semdeg islamis miRebas aiZulebdnen da aseve iZulebiT daaqorwines. imis dasadas-
tureblad, rom gogona arasrulwlovani iyo da Sesabamisad qorwinebac ukanonod 
iTvleboda, ianusis mSoblebma sasamarTlo mosmenaze misi naTlobis mowmoba 
waradgines skolidan. ojaxma sindSi moqmedi bavSvTa qorwinebis SemzRudveli 
kanoni moiSvelia, romelic 18 wels miuRweveli nebismieri bavSvis daqorwine-
bas krZalavs. amis miuxedavad, mosamarTleebma daadgines, rom SariaTis kanonis 
Tanaxmad, iunussa da mis gamtacebel abdul jabars Soris qorwineba kanonieria, 
radgan gogonas ukve hqonda dawyebuli menstruacia.4

miuxedavad sindSi arsebuli bavSvTa qorwinebis amkrZalavi kanonisa, xelisu-
fleba realurad aranair qmediT nabijs ar dgams arsebuli kanonis dasacavad. 
pakistanSi, umaRles sakanonmdeblo organoSi Sesulia kanonproeqti bavSvTa 
qorwinebis akrZalvis Sesaxeb, Tumca misi miReba uvadod aris gadadebuli.5

2. qalTa mimarT Zaladobis winaaRmdeg brZolis saxelmwifo _ samarT-
lebrivi meqanizmebi
„yvela adamiani ibadeba Tavisufali da Tanaswori, Tavisi RirsebiTa da ufle-

bebiT.“6 dResdReobiT, adamianis uflebebi da Tavisuflebebi aRiarebuli da 
uzrunvelyofilia sxvadasxva saerTaSoriso deklaraciiTa da konvenciiT. maT 
Soris, yvelaze sayuradReboa gaeros 1948 wlis 10 dekembris adamianis uflebaTa 

1 `Convention on the Rights of the Child,~ (1989). Adopted and opened for signature, ratification, and access by 
General Assembly resolution 44/25.
2 `Child Marriage Restraint Act,~ (1929), Article 2.
3 Gralki, P. (2022). `Pakistan Law Allows Men to Marry Girls After Their First Period,~ xelmisawvdomia aq: https://
www.globalcitizen.org/en/content/pakistan-court-allows-men-to-marry-underage-girls/?utm_source=facebook&utm_medi-
um=social&utm_content=global&utm_campaign=general-content&linkId=82158918&fbclid=IwAR3U6ttH2hIZ-EBUL7hx-
mKTKSnEfYVLdfimwlfj8ENrcaml3LSdTA6yKuek  [ukanaskneli gadamowmeba 2024 wlis 5 Tebervals].
4 High Court of Sindh (2019). `The Case of Huma Younus: Christian Pakistani Girl who was Kidnapped~.
5 Ullah, N. (2021). `Child Marriages: International Laws and Islamic Laws Perspective,~ School of Law, Univer-
sity of Gujrat, Pakistan, p. 8.
6 Article 1, United Nations `Universal Declaration of Human Rights~. December 10, 1948.
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sayovelTao deklaracia; evropis sabWos 1950 wlis 4 noembris konvencia adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb da „qalTa mimarT Zaladobisa 
da ojaxSi Zaladobis prevenciisa da aRkveTis Sesaxeb evropis sabWos konvencia“ 
(stambulis konvencia).

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciiT garanti-
rebulia rigi uflebebi. maT Soris upirvelesia sicocxlis ufleba, romelic 
Selaxulia umravles islamur saxelmwifoSi: pakistanSi, bangladeSSi, saudis 
arabeTSi, egviptesa da iranSi da umetesad diskriminaciuli xasiaTiT gamoirCeva 
qalTa mimarT.1

konvenciiT aseve akrZalulia wameba, araadamianuri Tu damamcirebeli mopyro-
ba. qalTa mimarT aseTi mopyrobis araerTi magaliTia islamur qveynebSi. qalis 
yoveli „urCi“ qmedeba umravles SemTxvevaSi dasjiT da araadamianuri mopyrobiT 
mTavrdeba. amis nebas ki, Tavad religiuri kanoni rTavs mamakacebs.2

konvenciaSi me-9 muxliT daculia azris, sindisisa da religiis Tavisufleba.3 rw-
menis Tavisuflebas didi mniSvneloba gaaCnia, demokratiuli sazogadoebisa da aseve 
yoveli adamianis pirovnuli ganviTarebisTvis. miuxedavad amisa, igi ar gamoricxavs 
misi SezRudvis SesaZleblobas. zogierT SemTxvevaSi saxelmwifo uflebamosili da 
valdebulia, garkveulwilad Caerios rwmenis TavisuflebaSi, raTa uzrunvelyos 
sxvaTa uflebebis da sazogadoebis legitimuri interesebis dacva. samwuxarod, isla-
muri qveynebis umravlesobaSi arc mosaxleobaa aRWurvili im uflebiT, rasac aRmsa-
reblobis Tavisufleba hqvia da arc saxelmwifo dgams qmediT nabijebs am uflebaTa 
sargeblobisas adamianis fundamentur uflebaTa darRvevis winaaRmdeg.4

saxelmwifo valdebulia uflebaTa dacvisa da uzrunvelyofisas daabalansos 
kerZo da sajaro interesebi. rwmenis Tavisuflebis mravalmxrivi Sinaarsi ar unda 
iyos gadaulaxavi problema, swored imitom, rom Sesabamisi sajaro interesebis 
dasacavad moxdes misi Tanazomieri SezRudva.

magaliTisaTvis aviRoT bahreinis samefo. konstituciis Tanaxmad bahreinSi 
islami oficialuri religiaa da SariaTi ki kanonmdeblobis ZiriTad wyaros 
warmoadgens. konstitucia iTvaliswinebs sindisis Tavisuflebas, religiuri 
wes-Cveulebebis Sesrulebis Tavisuflebas qveyanaSi daculi wesebis Sesabamisad, 
Tumca amasTan, mTavrobam garkveuli SezRudvebi daakisra am uflebis gamoye-
nebas, rac mTavrobis mxridan sworad gadadgmuli nabijia, radgan religiuri 
Cveulebebis saxeliT xdeboda uamravi qalis wameba, damoneba da araadamianuri 
mopyroba.5 am SemTxvevaSi saxelmwifo ereva adamianis konstituciiT garantire-
buli uflebebis sferoSi, Sesabamisad aucilebelia SezRudva pasuxobdes yvela 
im princips, romelic damkvidrebulia evropuli konvenciis samarTlis mier. 
saxelmwifo swored rom marTlzomierad unda Caerios am uflebebSi. saWiroa, 
rom misi qmedeba emsaxurebodes kanonier mizans. am SemTxvevaSi kanonieri mizani 
adamianis janmrTelobis an zneobis dacvaa. es ki, ra Tqma unda, aucilebelia de-
mokratiuli sazogadoebisTvis.
1 Sentumbwe, Y. (2024). ~Abolition in Africa _ 77th Ordinary Session of the African Commission on Human and 
Peoples’ Rights,~ xelmisawvdomia aq: https://worldcoalition.org/2024/01/12/abolition-in-africa-achpr-77th-ordinary-ses-
sion/ [ukanaskneli gadamowmeba 2024 wlis 5 Tebervals].
2 Badawi, N. (2009). `Introduction to Islamic Law,~ p. 9.
3 European Convention on Human Rights (1950), Article 9, November 4.
4 Rahman, A. (2008). `Women in Quran and the Sunnah,~ p. 9.
5  Bahrain’s Constitution (2002), Article 22.
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adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis me-5 muxliT 
gaTvaliswinebulia Tavisuflebisa da usafrTxoebis ufleba.1 adamianis Tavisu-
fleba, ra Tqma unda, moicavs imas, rom pirovnebam Tavisuflad airCios momavali 
meuRlec da Tavisi nebiT Seqmnas ojaxi. kvlevam gviCvena,rom islamur qveynebSi 
savalalo praqtikaa gogonebis Zaladobis gziT qorwinebis kuTxiT. aq umetesad 
Svil gogonebs saqmros mSoblebi urCeven misi sawinaaRmdego azris miuxedavad, 
saxelmwifoebi ki arafers akeTeben qalTa am uflebis dasacavad.

daskvna
dResdReobiT, islamur qveynebSi religiuri motiviT Cadenili danaSaulebi 

erT-erTi yvelaze mwvave problemaa. rogorc ukve zemoT iTqva, am qveynebSi qal-
Ta mimarT Zaladobac, swored rom, religiuri motiviT xorcieldeba. kvlevam 
cxadyo, rom erTi fundamenturi uflebis (aRmsareblobis Tavisufleba) rRvevas 
mivyavarT sxva mravali uflebis SelaxvasTan. islamSi pirs dabadebidanve SezRu-
duli aqvs arCevanis Tavisufleba, iyos sasurveli religiis mimdevari. is xdeba 
ara marto islamis wes-Cveulebebis, aramed misi interpretaciis Sedegad araerTi 
saxis Zaladobis msxverpli.

genderuli Zaladoba globaluri problemaa, Tumca, kvleva gviCvenebs, rom is 
yvelaze mwvaved islamur samyaroSi mimdinareobs da dRemde misi aRmofxvrisTvis 
saxelmwifoebis mxridan TiTqmis aranairi qmediTi nabiji ar idgmeba. miuxedavad 
imisa, rom aRmsareblobis Tavisufleba ganmtkicebulia araerTi saerTaSoriso 
aqtiT da amasTanave umetesad erovnuli kanonmdeblobiTac, mainc xorcielde-
ba mesame pirTa mxridan am uflebis xelyofa da amasTan erTad sxva uflebaTa 
Selaxva. aseT SemTxvevaSi saxelmwifo valdebulia, miiRos Sesabamisi zomebi da 
aRkveTos am uflebis aramarTlzomieri SezRudvebi. amis ganxorcielebisTvis 
aucilebelia Zlieri berketebis SemuSaveba, raTa mniSvnelovnad Semcirdes ufle-
baSi ukanono Careva. 

mocemul SemTxvevaSi, mniSvnelovania, saxelmwifoebSi moqmedma sagamoZiebo 
organoebma awarmoon iseTi danaSaulebis aRricxva, romelic mimarTulia reli-
giis Tavisuflebis dakninebisken. aseve aucilebelia, swrafi reagireba aRniSnul 
danaSaulebze, raTa damnaSaves ar gauCndes dausjelobis gancda. aseve mniSvne-
lovania saxelmwifos mxridan gadadgmuli nabijebi iyos ara mxolod danaSaulis 
aRkveTaze orientirebuli, aramed hqondes prevenciuli xasiaTic.

aucilebelia saxelmwifoebma xeli Seuwyon qalTa ganaTlebis sakiTxs, radgan, 
rogorc ukve vTqviT, islamur qveynebSi es dResac did problemas warmoadgens. 
qalTa mimarT Zaladoba xSirad gamoixateba ganaTlebis miRebisa da muSaobis 
dawyebis akrZalvaSi. es, ra Tqma unda, kidev ufro asocialurs xdis qals, ar 
aZlevs mas imis SesaZleblobas, rom hqondes informacia misi uflebebis Sesaxeb 
da Semdeg is, ra Tqma unda, ufro martivad xdeba Zaladobis msxverpli, radgan 
gaazrebulic ki ar aqvs ra SeiZleba warmoadgendes Zaladobas.

aseve mniSvnelovania, saxelmwifos mxridan moxdes religiuri kanonebiT gasa-
marTlebis akrZalva. sasamarTlo xelisufleba unda iyos damoukidebeli institu-
1  European Convention on Human Rights (1950), Article 5, November 4.
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ti da is unda xorcieldebodes humanuri da saerTaSoriso kanonebis Sesabamisad 
da ara religiuri kanonebiT, romelic ar SeiZleba yvelasTvis Sesasruleblad 
savaldebulo xasiaTis aqts warmoadgendes.

femicidi qalTa mimarT Zaladobis ukiduresi formaa, Tumca, rogorc ukve 
iTqva, islamur samyaroSi is dRemde erT-erTi yvelaze gavrcelebuli danaSaulia. 
ar SeiZleba 21-e saukuneSi kvlav xdebodes adamianis mkvleloba, im motiviT, rom 
is qalia. amis gamosworeba saxelmwifos valdebulebaa. maTi mxridan unda moxdes 
kanonmdeblobis gadasinjva, yovelive es ki saerTaSoriso praqtikaze dayrdnobiT, 
maTi Secdomebis Seswavlis, valdebulebebis Sesrulebisa da saerTaSoriso aqtebis 
moTxovnebis srulad gaTvaliswinebis gziT.
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sasamarTlos struqturul funqcionaluri Taviseburebani erovnul da 
aSS-s sisxlis samarTlis procesSi

 

abstraqti
sasamarTlo, rogorc saqarTveloSi, ise msoflios saxelmwifoTa umravles-

obaSi, Zalian mniSvnelovani institutia. is instituciazec metia. sasamarTlo _  
marTlmsajulebis ganmaxorcielebeli organos garda, warmoadgens saxelmwifos 
xelisuflebis erT-erT Stos da iwodeba sasamarTlo xelisuflebad. mravalwlian 
praqtikaze dakvirveba cxadyofs, rom sasamarTlos gamarTuli funqcionireba, misi 
damoukidebloba da miukerZoebloba gansakuTrebiT mniSvnelovania samarTlebrivi 
saxelmwifos funqcionirebisaTvis.

sasamarTlos umTavres funqcias marTlmsajulebis ganxorcieleba warmoadgens. 
kerZod, sasamarTlo wyvets davebs fizikur pirebs Soris, fizikur pirebsa da iu-
ridiul pirebs Soris, iuridiul pirebs Soris. aseve ganixilavs sisxlis samarTlis 
saqmeebs da gamoaqvs gamamarTlebeli an gamamtyunebeli ganaCeni (verdiqti, nafic 
msajulTa monawileobis SemTxvevaSi). amasTanave, sasamarTlo ganixilavs admi-
nistraciul samarTals mikuTvnebul saqmeebs. yovelive aRniSnuli ki emsaxureba 
samarTlianobisa da kanonierebis principebis danergvas yoveldRiur cxovrebaSi, 
rac Tavis mxriv uzrunvelyofs moqalaqeTa mSvidobian, ganWvretad da stabilur 
garemoSi cxovrebas.

sasamarTlo sistema da masTan dakavSirebuli sakiTxebi arasdros kargavs aqtua-
lobas rogorc praqtikosi, ise Teoretikosi iuristebisaTvis. aRniSnuli statiis 
Seqmnis mizezi, Cvens SemTxvevaSic misi aqtualoba da Cveni interesia Temis mimarT. 
is Sesrulebulia qarTul enaze da pirvel rigSi gankuTvnilia qarTulenovani mki-
TxvelisaTvis. miuxedavad enisa da samizne auditoriisa, masze muSaobisas gamoyene-
buli iqna aTeulobiT qarTulenovani da ucxoenovani naSromi (statia, monografia, 
wignebi TanaavtorobiT da sxva). uSualod Cvens gansaxilvel Temas warmoadgens 
sasamarTlos struqturuli funqcionaluri Taviseburebani, rogorc erovnul, 
ise sazRvargareTis qveynis (amerikis SeerTebuli Statebi) magaliTze. oRond, Cveni 
interesis sferodan gamomdinare, aRniSnuli gansakuTrebiT warmoCindeba sisxlis 
samarTlis procesis WrilSi. statiis Sedgenisas gamoyenebulia aRwerilobiTi kvle-
vis meTodi, SedarebiTi kvlevis meTodi da rig SemTxvevebSi sxvadasxva sakiTxebTan 
dakavSirebiT vafiqsirebT pirad mosazrebebs.

saZiebo sityvebi: sasamarTlo sistema, SedarebiT-samarTlebrivi analizi. 
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Sesavali
xelisuflebis danawilebis politikur-samarTlebrivi Teoria saTaves jer kidev 

Zveli romidan iRebs. Semdeg, Sua saukuneebis monarqTa absolutizmis Tavidan asa-
cileblad, sakiTxi isev aqtualuri xdeba da xelisuflebis danawilebis doqtrinas 
Tanamedrove saxes aZleven/ayalibeben ingliseli filosofosi jon loki da frangi 
ganmanaTlebeli Sarl lui de monteskie. xelisuflebis erT-erTi Sto/sasamarTlo 
pasuxismgebelia marTlmsajulebis ganxorcielebaze. is damoukidebel da miuker-
Zoebel organos warmoadgens. sasamarTlo, rogorc wesi, TviTorganizebadi da 
TviTmarTvadi instituciaa. mosamarTleebi da administraciuli personali Tavad 
qmnian mmarTvel organoebs, irCeven administraciul Tanamdebobaze momsaxure per-
sonals, qmnian TviTmmarTvelobas da sxva. 

ar vakninebT samarTlis sxva dargebs da sasamarTlos gaweul Sromas am kuTxiT, 
magram sasamarTlos gansakuTrebuli roli unda aRiniSnos sisxlis samarTlis sa-
qmis ganxilvisas. sasamarTlos akisria valdebuleba miiRos gadawyvetileba piris 
braleuloba-udanaSaulobasTan dakavSirebiT. braldebis mxare, dacvis mxare da 
sasamarTlo didi sifrTxiliT unda moekidon sisxlis samarTlis saqmes, radgan am 
dros wydeba pirovnebis bedi, is Tu rogor da sad gagrZeldeba misi cxovreba. aqve 
vixsenebT da vemxrobiT cnobili rusi mwerlis T. dostoevskis citatas-„sjobs aTi 
damnaSave darCes dausjeli, vidre erTi udanaSaulo daisajos“.

1997 wlis 13 ivniss saqarTvelos parlamentma miiRo „saerTo sasamarTloe-
bis Sesaxeb“ organuli kanoni. axali kanonis mniSvnelovan siaxles warmoadgenda 
saqarTvelos prezidentis saTaTbiro organos _ saqarTvelos iusticiis sabWos 
Seqmna. saqarTvelos iusticiis sabWos funqciebad ganisazRvra mosamarTleTa 
Tanamdebobaze daniSvna, mosamarTleTa Tanamdebobidan gaTavisufleba, sakvalifi-
kacio gamocdebis organizeba, sasamarTlo reformis gasatareblad winadadebebis 
SemuSaveba da kanoniT dadgenili sxva amocanebis Sesruleba. aRniSnulis Semdeg, 
droTa ganmavlobaSi miRebuli iqna kidev araerTi kanoni, maT Soris saqarTvelos 
sisxlis samarTlis saproceso kodeqsi, romelic CvenTvis mniSvnelovan sakiTxebs 
aregulirebs da romlebsac qvemoT ufro detalurad SevexebiT.

1. sasamarTlos struqturuli funqcionaluri Taviseburebani saqarTvelos 
sasamarTloebSi
roca sasamarTlosTan dakavSirebul farTo ganxilvas viwyebT an sadme vxvdebiT 

mas, aucilebelia sakiTxis sawyisad miviCnioT saqarTvelos konstituciis meore 
Tavis 31-e muxlis pirveli nawili, romelic gvamcnobs, rom „yvela adamians aqvs 
ufleba Tavis uflebaTa dasacavad mimarTos sasamarTlos. saqmis samarTliani da 
drouli ganxilvis ufleba uzrunvelyofilia“. amasTanave, saqarTvelos konstitu-
ciaSi calke Tavad, gamoyofilad vxvdebiT sasamarTlo xelisuflebasa da proku-
raturas, rac maT mniSvnelobas kidev erTxel usvams xazs.1

aRsaniSnavia, rom sasamarTlo xelisuflebas saerTo sasamarTloebTan erTad 
axorcielebs saqarTvelos sakonstitucio sasamarTloc. sakonstitucio sasa-
marTlo warmoadgens sakonstitucio kontrolis mTavar organos. rac Seexeba 
saerTo sasamarTloebs, isini axorcieleben marTlmsajulebas. specializebuli 
1saqarTvelos konstitucia, 1995 weli 24 agvisto, konsolidirebuli publikaciebi 29/06/2020 weli
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sasamarTloebis Seqmna dasaSvebia mxolod saerTo sasamarTloebis sistemaSi. (3, 
40-42)1saomari mdgomareobis dros ki dasaSvebia samxedro sasamarTloebis SemoReba, 
magram es ukanasknelic saerTo sasamarTloebis sistemis farglebSi. mosamarTle 
Tavis saqmianobaSi damoukidebelia da aravis aqvs ufleba mas angariSi mosTxovos 
konkretul saqmeze. mosamarTlis rolidan da misi Tanamdebobis mniSvnelobidan 
gamomdinare iTvleba, rom is maRali statusis matarebelia. amitom is sisxlissa-
marTlebrivi devnis kuTxiT xelSeuxebelia. kerZod, dauSvebelia misi dakaveba an 
dapatimreba, sacxovreblis, manqanis an samuSao adgilis Cxreka iusticiis umaRlesi 
sabWos an sakonstitucio sasamarTlos mosamarTlis SemTxvevaSi sakonstitucio 
sasamarTlos Tanxmobis gareSe.2 am wesidan sagamonakliso SemTxvevas warmoadgens 
danaSaulze waswrebis faqti. aseT dros mosamarTle dauyovnebliv unda gaTavisu-
fldes, Tu Sesabamisma zemoTxsenebulma organoebma ar misces Tanxmoba mis daka-
vebasa an dapatimrebaze. saqarTveloSi sasamarTlos aqtis an mis mier miRebuli 
gadawyvetilebis aRsruleba savaldebuloa yvela fizikuri da iuridiuli piri-
saTvis, aseve saxelmwifo da municipalitetis nebismieri organosaTvis. rogorc 
cnobilia, saqarTveloSi arsebobs sami instanciis sasamarTlo, rac uzrunvelyofs 
gadawyvetilebisa Tu ganaCenis gasaCivrebis SesaZleblobas, raTa maqsimalurad iyos 
daculi yvelas ufleba da amavdroulad, aseve maqsimalurad gamoiricxos Secdomis 
albaToba samarTalwarmoebisas.3 aqedan gamomdinare, saqarTvelos organuli kanoni 
saerTo sasamarTloebis Sesaxeb adgens wess, romlis Tanaxmadac sasamarTlos ga-
dawyvetilebis gauqmeba, Secvla an SeCereba dasaSvebia mxolod sasamarTlos mier 
da es yovelive kanoniT dadgenili wesiT.4

2. sasamarTlos struqturul funqcionaluri Taviseburebani erovnul 
(saqarTvelos) sisxlis samarTlis procesSi
zemoT mimovixileT sasamarTlos zogadi struqtura, roli da funqciebi amJamin-

deli qarTuli kanonmdeblobis gaTvaliswinebiT. am etapze detalurad ganvixilavT 
sasamarTlos funqcionalur Taviseburebebs uSualod sisxlis samarTalwarmoebis 
procesSi, rac rogorc ukve cnobilia, Cveni kvlevis mTavari obieqtia. 

sasamarTlo erTaderTi uflebamosili organoa, romelsac SeuZlia ganaxor-
cielos marTlmsajuleba, ganixilos sisxlis samarTlis saqme da gamoitanos sa-
marTliani, dasabuTebuli da kanonieri ganaCeni.5 sasamarTlos ufleba ar aqvs uari 
ganacxados marTlmsajulebis ganxorcielebaze an umoqmedobiT ar ganaxorcielos 
marTlmsajuleba. drois da resursebis sworad gadanawilebis principebidan ga-
momdinare, saqarTvelos mTel teritoriaze ganTavsebulia magistrati, saqalaqo 
da raionuli sasamarTloebi.6 konkretuli sisxlis samarTlis saqme ganixileba im 

1 igor kveSelava, ediSer gvenetaZe, saqarTvelos konstituciuri ganviTarebis politikuri, samarT-
lebrivi da istoriuli aspeqtebi.
2 saqarTvelos organuli kanoni saerTo sasamarTloebis Sesaxeb, 2009 weli 4 dekemberi, konsolidi-
rebuli publikaciebi 15/11/2023 weli
3 demetraSvili avTandil, kobaxiZe irakli, konstituciuri samarTali, Tbilisi, 2010 weli
4 gewaZe gia, sakonstitucio kontrolis formebi da saxeebi, Jrnali „adamiani da konstitucia“, N 1 
Tbilisi, 1998 weli.
5 pakte pier, melen-sukramaniani ferdinan, konstituciuri samarTali, avTandil demetraSvilis re-
daqtorobiT, Tbilis, 2012 weli
6 gugava asmaT, samarTalwarmoeba saerTo sasamarTloebSi, Tbilisi 2014 weli.
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adgilis mixedviT, sadac braldebulis pirveli wardgena moxda sasamarTloSi. sasa-
marTlo, mxareTa an procesSi monawile pirTa (mowmeebi, dazaralebulebi da sxva) in-
teresebis metad dacvis mizniT, xarjebis Semcirebis an sxva mizeziT, Tavmjdomaris 
TanxmobiT uflebamosilia sisxlis samarTlis saqme gansaxilvelad gadasces sxva 
sasamarTlos. saproceso SeTanxmebis miRwevis SemTxvevaSi, saproceso SeTanxmebas 
amtkicebs konkretuli sasamarTlo gamoZiebis damTavrebis adgilis mixedviT. aris 
iseTi SemTxvevebic, roca sasamarTlo Tavisi iniciativiT daadgens, rom konkretu-
li sisxlis samarTlis saqme ar aris misi gansjadobis, maSin aRniSnulis Taobaze 
gamoaqvs ganCineba da saqmes gadascems sxva sasamarTlos.1

raionuli, saqalaqo sasamarTlos mosamarTle an magistrati mosamarTle sisxlis 
samarTlis saqmeze gadawyvetilebas, rogorc wesi iRebs erTpirovnulad. Tu saqmes 
gansakuTrebuli mniSvneloba aqvs sasamarTlo praqtikis CamoyalibebisaTvis an sa-
marTlebrivi kuTxiT gansakuTrebiT rTulia, maSin saqmis ganmxilvel sasamarTlos 
Tavmjdomares SeuZlia daadginos saqmis kolegiuri ganxilva sami mosamarTlis 
SemadgenlobiT. es ukanaskneli ar vrceldeba im SemTxvevaze, roca saqmis ganxilva 
mimdinareobs nafici msajulebis monawileobiT. nafic msajulTa sasamarTlo sx-
domas yvela SemTxvevaSi uZRveba erTi mosamarTle (sxdomis Tavmjdomare).2

gansakuTrebul aRniSvnasa da yuradRebas imsaxurebs is faqti, rom saqarTve-
loSi sasamarTlo procesi warimarTeba SejibrobiTobisa da mxareTa Tanasworobis 
principze. aRniSnuli gulisxmobs sasamarTlos mxridan mxareebisaTvis Tanabari 
pirobebisa da SesaZleblobebis Seqmnas imdagvarad, rom arcerTs ar mianiWos rai-
me upiratesoba. axali sisxlis samarTlis saproceso kodeqsiT, sasamarTlo ar 
aris uflebamosili Tavisi iniciativiT moipovos braldebis damadasturebeli an 
Tundac dacvis mxarisTvis sasargeblo da braldebulis gamamarTlebeli mtkice-
bulebebi. aRniSnuli, mxolod mxareTa kompetencias ganekuTvneba.3 saqarTvelos 
sisxlis samarTlis saproceso kodeqsis 25-e muxlis meore nawili SesaZleblobas 
iZleoda mosamarTles mxareebTan SeTanxmebiT damazustebeli kiTxva daesva, Tu es 
aucilebeli iyo samarTliani sasamarTlos principebisaTvis. aRniSnuli, araerT-
gvarovan damokidebulebas iwvevda rogorc mxareebSi, ise farTo sazogadoebaSi. 
aseve ar yalibdeboda erTgvarovani praqtika. aRniSnuli sakiTxi ganixila saqar-
Tvelos sakonstitucio sasamarTlom4 da daadgina, rom Zaladakargulad unda iqnas 
cnobili am konkretuli muxlis is Sinaarsi, romelic zRudavs saqmis ganmxilveli 
mosamarTlis mier kiTxvis dasmis SesaZleblobas. amiT saerTo sasamarTlos mosa-
marTleebs met-naklebad gaufarTovdaT ufleba, romliTac unda daazuston saqmis-
Tvis mniSvnelovani garemoebebi, romelTa daxmarebiTac unda gamoitanon kanonieri, 
dasabuTebuli da samarTliani ganaCeni. ganaCenis an Semajamebeli gadawyvetilebis 
gamotanamde mosamarTles ar aqvs ufleba azri gamoTqvas braldebulis an msja-
vrdebulis damnaSaved Tu udanaSaulod cnobis Taobaze. sasamarTlos SesaZloa 
marTebulad miaCndes garkveuli saproceso moqmedebis Catareba sisxlis samarTlis 
saqmis ganxilvisas, magram aRniSnulis ganxorcieleba adgilze SeuZlebeli iyos. 
1 avtorTa krebuli, sisxlis samarTlis saproceso kodeqsis komentari, Tbilisi, 2015 weli.
2 saqarTvelos sisxlis samarTlis saproceso kodeqsi, 2009 weli 9 oqtomberi, konsolidirebuli 
publikaciebi 16/11/2023 weli.
3 saqarTvelos sisxlis samarTlis saproceso kodeqsi, 2009 weli 9 oqtomberi, konsolidirebuli 
publikaciebi 16/11/2023 weli. 
4 saqarTvelos sakonstitucio sasamarTlos plenumis gadawyvetileba N 3/2/1478, 2021 weli 28 de-
kemberi, baTumi.
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aseT SemTxvevaSi sasamarTlo uflebamosilia konkretuli saproceso moqmedebis 
Casatareblad davaleba gaugzavnos imave donis an misi qvemdgom sasamarTlos.1

rogorc zemoT vaxseneT, saqarTvelos mTel teritoriaze moqmedebs araerTi 
saqalaqo, raionuli da magistrati sasamarTloebi, raTa maqsimalurad mcire dana-
xarjebiT da gonivrul vadebSi ganxorcieldes marTlmsajuleba. garda saqalaqo/
raionuli sasamarTloebisa, saqarTveloSi funqcionirebs 2 saapelacio sasamarTlo 
da erTi uzenaesi (sakasacio) sasamarTlo. erTi saapelacio sasamarTlo mdebareobs 
qalaq quTaisSi da meore dedaqalaq TbilisSi. isini sisxlis samarTlis palatisa da 
sagamoZiebo kolegiis saSualebiT (sisxlis samarTlis saqmis ganxilvisas) ganixi-
laven/gadasinjaven yvela im saCivars, romlebic exeba gasaCivrebul ganaCens, gan-
Cinebas, Semajamebel gadawyvetilebas, romlebic zemoT CamoTvlil sasamarTloebs 
gamoaqvT. is sakiTxi, Tu romeli sasamarTlodan romel saapelacio sasamarTloSi 
saCivrdeba ganaCeni Tu sxva, wydeba aRmosavleT da dasavleT saqarTvelos teri-
toriuli gansjadobis mixedviT.2 es ukanaskneli ki detalurad regulirdeba sa-
qarTvelos iusticiis umaRlesi sabWos meSveobiT. sisxlis samarTlis saproceso 
kodeqsis 22-e muxlis meoTxe nawilis Sesabamisad, saapelacio sasamarTloSi saga-
moZiebo kolegiis mosamarTle saCivars ganixilavs erTpirovnulad. imave muxlis 
mexuTe nawilis Tanaxmad, saapelacio sasamarTlos sisxlis samarTlis palataSi 
saqme ganixileba kolegiurad sami mosamarTlis SemadgenlobiT. am wesTan dakavSi-
rebiT arsebobs gamonaklisebic. naklebad mZime da mZime kategoriis danaSaulTa 
saqmeebze saCivrebi saapelacio wesiT SesaZloa erTpirovnulad ganixilos saapela-
cio sasamarTlos sisxlis samarTlis saqmeTa palatis mosamarTlem.3

saqarTvelos uzenaesi sasamarTlo mdebareobs TbilisSi. is marTlmsajulebis 
ganmaxorcielebeli umaRlesi instanciis sasamarTlos warmoadgens. sakasacio saCi-
vars, romelic gamowveulia saapelacio sasamarTlos ganaCeniT an sxva Semajamebeli 
gadawyvetilebebiT, ganixilavs saqarTvelos uzenaesi sasamarTlos sisxlis samarT-
lis saqmeTa palata. sakasacio saCivari ganixileba kolegiurad sami mosamarTlis 
SemadgenlobiT, xolo did palataSi ki 9 mosamarTlis SemadgenlobiT. am ukanask-
nelze ufro detalurad qvemoT SevCerdebiT. sakasacio saCivari SesaZloa Setanil 
iqnas Tu kasatoris azriT saapelacio sasamarTlos ganaCeni ukanonoa.4 ganaCenis 
ukanonod cnobis safuZveli SesaZloa iyos sisxlis samarTlis saproceso kodeqsis 
moTxovnaTa arsebiTad darRveva, romelic ar gamouvlenia pirveli instanciis an 
saapelacio sasamarTlos; msjavrdebulis mimarT gamoyenebulia sasjelis iseTi 
saxe an zoma, romelic aSkarad ar Seesabameba misi qmedebis xasiaTsa da pirovnebas. 
sakasacio saCivris Setanis ufleba aqvT im pirebs, romlebic warmoadgenen mxareebs 
sisxlis samarTlis saqmis ganxilvisas. sssk-is 300-e muxlis meore nawilis Tanaxmad 
es pirebi arian bralmdeblebi, zemdgomi prokurorebi, msjavrdebulebi an/da maTi 
advokatebi.5

saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palata, romelic 

1ZiriTad iuridiul terminTa ganmartebiTi leqsikoni, Tilisis saapelacio sasamarTlos Tavmjdom-
aris biuro, Tbilisi, 2010 weli. 
2 saqarTvelos iusticiis umaRlesi sabWos dadgenileba N 3, 2020 weli 16 ivnisi Tbilisi
3 saqarTvelos iusticiis umaRlesi sabWos dadgenileba N 10, 2020 weli 11 agvisto, Tbilisi
4 irakli gabisonia, jemal gabelia, sasjelis SerCevisa da Sefardebis zogierTi sakiTxi, saerTaSo-
riso referirebadi samecniero-praqtikuli Jurnali „iuristi“ N2 2017
5 irine boxaSivili, winasasamarTlo sxdoma sisxlis samarTlis procesSi, samarTlis Jurnali N1 
2017 weli. 
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ixilavs konkretul saqmes, uflebamosilia saqme ganCinebiT gansaxilvelad gadasces 
uzenaesi sasamarTlos did palatas. aRniSnuli dasaSvebia mxolod im SemTxvevaSi, 
Tu dadgindeba, rom am konkretuli saqmis ganxilvasa da gadawyvetas gansakuTre-
buli mniSvneloba aqvs erTgvarovani sasamarTlo praqtikis CamoyalibebisaTvis an 
saqme Tavisi SinaarsiT warmoadgens iSviaT samarTlebriv problemas. rogorc wesi, 
sakasacio saCivari ganixileba saCivrisa da misi Sesagebelis farglebSi da uzenaes 
sasamarTlos ar aqvs ufleba gascdes warmodgenili saCivris farglebs. aRniSnul-
Tan dakavSirebiT 2015 wels imsjela saqarTvelos sakonstitucio sasamarTlom 
da daadgina, rom uzenaesi sasamarTlo unda iyos uflebamosili gascdes saCivris 
farglebs, mxolod im SemTxvevaSi, Tu qmedebis Cadenis Semdeg kanonmdebeli auq-
mebs am konkretuli qmedebis danaSaulebriobas. aseTi faqtis dadgomis SemTxve-
vaSi, sasamarTlo Semadgenloba iRebs piris pasuxismgeblobisgan gaTavisuflebis 
gadawyvetilebas.1 da bolos, rodesac ganvixilavT uzenaes sasamarTlosTan dakav-
Sirebul sakiTxebs, gverds ver avuvliT sakasacio saCivris sarevizio sawyiss.2 Tu 
sasamarTlo msjavrdebulis saCivris safuZvelze mis sasargeblod auqmebs an cvlis 
ganaCens im motiviT, rom sisxlis samarTlis saqmis ganxilvisas dairRva kanoni da 
es samarTlebrivi Secdoma ganaCeniT am konkretul saqmeSi arsebul sxva msjavrde-
bulebsac exebaT, magram maT ar miumarTavT saCivriT uzenaesi sasamarTlosTvis, 
sasamarTlo samarTlianobis principidan gamomdinare, mainc valdebulia imsjelos 
am msjavrdebulebis mimarTac.

miuxedavad imisa, rom saqarTveloSi moqmedebs sami instanciis sasamarTlo, 
iusticiis umaRlesi sabWo, mainc ar arsebobs absoluturad uSecdomo sisxlis 
samarTlis procesis monawile piri an organo. aqedan gamomdinare, saqarTvelos 
kanonmdebloba sisxlis samarTlis saproceso kodeqsis saSualebiT iZleva ufle-
bas moxdes ganaCenis gadasinjva axlad gamovlenil garemoebaTa gamo.3 werilobiTi 
Suamdgomloba axlad gamovlenil garemoebaTa safuZvelze ganaCenis gadasinjvasTan 
dakavSirebiT Sedis saapelacio sasamarTloSi gansjadobis mixedviT. aRniSnuli 
Suamdgomlobis dayenebis ufleba aqvT msjavrdebuls, mis advokats, prokurors, 
xolo msjavrdebulis gardacvalebis SemTxvevaSi mis kanonier memkvidres an/da 
advokats.4 xsenebuli safuZvliT ganaCenis gadasinjva moxdeba, Tu saxezea Semdegi 
garemoebebi: arsebobs sasamarTlos kanonier ZalaSi Sesuli ganaCeni, romelic ad-
gens, rom yalbia is mtkicebuleba, romelic safuZvlad daedo gadasasinj ganaCens; 
arsebobs garemoeba, romelic adasturebs, rom kanonier ZalaSi Sesuli ganaCenis 
gamomtani sasamarTlos Semadgenloba iyo ukanono, aseve mtkicebuleba, romelic 
safuZvlad daedo ganaCens; sasamarTlos kanonier ZalaSi Sesuli ganaCeniT dadastu-
rebulia, rom mosamarTlem, prokurorma, gamomZiebelma, naficma msajulma Caidina 
danaSauli an nafici msajulis mimarT Cadenil iqna danaSauli (mosyidva, zewola 

1 saqarTvelos sakonstitucio sasamarTlos plenumis gadawyvetileba N3/1/608,609, 2015 weli 29 
seqtemberi, baTumi.
2 irine boxaSvili, sisxlis samarTlis saapelacio wesiT ganxilvis problemebi, iuridiul mecniere-
baTa kandidatis samecniero xarisxis mosapoveblad wardgenili disertacia, ivane javaxiSvilis saxe-
lobis Tbilisis saxelmwifo universiteti, Tbilisi 2003 weli. 
3 merab qarTveliSvili-kvlevis xelmZRvaneli, aRkveTis RonisZiebis gamoyenebis standartebi, saqa-
rTvelos axalgazrda iuristTa asociacia, Tbilisi, 2020 weli. 
4 goga xatiaSvili-kvlevis avtori, dazaralebulis uflebebi sisxlis samarTlis procesSi (saqa-
rTveloSi arsebuli kanonmdebloba, praqtika da saerTaSoriso midgomebi), axalgazrda iuristTa 
asociacia, Tbilisi, 2016 weli. 
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an xva); axali kanoni auqmebs sisxlissamarTlebriv pasuxismgeblobas qmedebisTvis, 
romlis CadenisaTvis pirs gadasasinji ganaCeniT msjavri daedo; warmodgenilia is 
faqti, romelic saqmis ganxilvisa da ganaCenis gamotanis momentisTvis ar iyo cno-
bili da es faqti amtkicebs msjavrdebulis udanaSaulobas, ufro mZime an msubuqi 
danaSaulis Cadenis faqts.1 amasTanave, SesaZloa, mtkicdebodes gamarTlebuli 
piris mier danaSaulis Cadenis faqti an saWiro gaxdes sxva piris mimarT sisxlis-
samarTlebrivi devnis dawyeba, romlis mimarTac aseTi devna Sewyvetili iyo; aseve 
Tu prokurorma waradgina dadgenileba msjavrdebulis mimarT saqmis ganxilvisas, 
misi uflebebis arsebiT darRvevasTan dakavSirebiT, romelic gadasasinji gana-
Cenis gamotanisas cnobili ar iyo da SesaZloa amtkicebdes piris udanaSaulobas 
an mis damnaSaveobas ssk-s sxva (msubuqi) muxliT; ganaCenis gadasinjvis safuZveli 
SesaZloa saerTaSoriso organizaciebis mier miRebuli gadawyvetilebebic gaxdes. 
magaliTad, adamianis uflebaTa evropuli sasamarTlo an gaerTianebuli erebis 
organizaciis adamianis uflebaTa komitetis, qalTa winaaRmdeg diskriminaciis 
yvela formis aRmofxvris komitetis, bavSvTa uflebebis komitetis, wamebis winaaR-
mdeg komitetis, SezRuduli SesaZleblobis mqone pirTa uflebebis komitetis an 
rasobrivi diskriminaciis aRmofxvris komitetis gadawyvetileba.2 e.i. Tu ganaCeni 
saerTaSoriso konvenciebis moTxovnaTa arsebiTi darRvevebiT iqna gamotanili, 
isinic daeqvemdebarebian gadasinjvas. faruli sagamoZiebo moqmedebebis Sedegad 
mopovebuli mtkicebulebiT msjavrdebuli piris/pirebis mimarT gamotanili ganaCeni 
SesaZloa gadasinjul iqnas im SemTxvevaSi, Tu arsebobs saapelacio sasamarTlos 
ganCineba, romelmac ukanonod cno faruli sagamoZiebo moqmedeba, romlis Sedegad 
mopovebuli mtkicebulebac safuZvlad daedo gadasasinj ganaCens.3

3. sasamarTlos struqturuli funqcionaluri Taviseburebani amerikis SeerTe-
buli Statebis sasamarTlo sistemaSi

amerikis SeerTebul StatebSi, rogorc saqarTveloSi da sxva mraval saxelmwi-
foSi, moqmedebs sam safexuriani sasamarTlo sistema. kerZod, raionuli sasamarT-
loebi _ US District Courts, saolqo sasamarTloebi, igive saapelacio sasamarTloebi 
_ Circuit Courts/US Courts of Appeals da amerikis SeerTebuli Statebis uzenaesi 
sasamarTlo _ Suprame Court of the United States.4 am momentisTvis aSS-s mTel teri-
toriaze moqmedebs 94 raionuli sasamarTlo, 13 saolqo/saapelacio sasamarTlo 
da erTi uzenaesi sasamarTlo, romelic mdebareobs aSS-s dedaqalaq vaSingtonSi. 
sanam TiToeuli safexuris daxasiaTebaze gadavalT, aucilebelia vaxsenoT, rom 
aSS-Si moqmedebs ori tipis sasamarTlo sistema.5 orive maTgans axasiaTebs pirveli 
da meore instanciebis arseboba da aseve gaaCniaT uzenaesi sasamarTlo (erTs Statis 
uzenaesi sasamarTlo da meore aSS-s uzenaesi sasamarTlo). is sasamarTloebi da 

1 nino lekiaSvili, udanaSaulobis prezumfciis, rogorc sisxlis samarTlis procesis umniSvnelo-
vanesi principis, realizebis problemebi, naSromi Sesrulebulia samarTlis magistris akademiuri 
xarisxis mosapoveblad, kavkasiis saerTaSoriso universiteti, Tbilisi, 2020 weli. 
2 konvencia qalTa mimarT diskriminaciis yvela formis aRmofxvris Sesaxeb, saqarTvelos saerTaSo-
riso xelSekruleba da SeTanxmeba, 25/11/1994 weli. 
3 CubiniZe naTia, faruli sagamoZiebo moqmedebebi da piradi cxovrebis xelSeuxebloba, Tbilisi, 
2019 weli. 
4 Toni-jaeger Fine, THE U.S. LEGAL SYSTEM, The Basic, Carolina Academic Press, 2021
5 Toni M. jaeger Fine, American Legal Systems: A Resource and Reference Guide, Carolina Academic Press, 
2020
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maTi inglisuri dasaxeleba, romlebic zemoT CamovTvaleT warmoadgenen federalur 
sasamarTloebs. amasTanave arsebobs Statis sasamarTloebic .1

federaluri sasamarTloebi Statis sasamarTloebisgan gansxvavebulad funq-
cionireben. mTavar gansxvavebas maT Soris warmoadgens iurisdiqcia. e.i. arsebobs 
im saqmeTa kategoria, romlebic unda ganixilebodes federalur sasamarTloSi. 
federaluri sasamarTlo garkveulwilad iurisdiqciaSi SezRuduli sasamarTloa, 
radgan is ZiriTadad ganixilavs amerikis SeerTebuli Statebis konstituciiT an 
federaluri wesdebiT uflebamosil saqmeebs. magaliTad, Tu pirs surs sarCeliT 
mimarTos federalur sasamarTlos, man sarCelSi unda daasabuTos aSS-s konsti-
tuciis an federaluri kanonis darRvevis faqtebi. federaluri sasamarTloebi 
aseve ganixilaven iseTi kategoriis samoqalaqo samarTlis saqmeebs, romlis dro-
sac modave mxareebi warmodgenilni arian rogorc sxvadasxva Statis moqalaqeebi, 
da am moqalaqeebs Soris davis sagani an savaraudod miyenebuli ziani aRemateba 
75 000 amerikul dolars. es ukanaskneli gamomdinareobs „mravalferovnebis 
iurisdiqciis _ diversity jurisdiction“ principidan. Tavis mxriv mopasuxe mxarec 
uflebamosilia imave motiviT moiTxovos saqmis gadatana Statis sasamarTlodan 
federalur sasamarTloSi. am SemTxvevaSi, logikuria mosarCele mxare unda iyos 
sxva Statis macxovrebeli.2

rogorc vaxseneT, raionuli sasamarTlo warmoadgens federaluri sasamarTlos 
sistemis pirvel safexurs. es sasamarTloebi ganixilaven rogorc samoqalaqo, ise 
sisxlissamarTlebriv saqmeebs. mosamarTleebi Tanamdebobaze iniSnebian uvadod, 
qveynis prezidentis mier, magram saWiroa maTi senatis mier damtkicebac. raionul 
sasamarTloSi aucilebelia sul mcire erTi mosamarTlis arseboba. mosamarT-
leebi amavdroulad pasuxismgeblebi arian sasamarTlos marTvasa da sasamarTlos 
TanamSromelTa zedamxedvelobaze. e.i. isini saWiroebis SemTxvevaSi iTavseben 
garkveul administraciul Tanamdebobebsac. am droisTvis qveynis masStabiT 670-
mde raionuli mosamarTlea ganwesebuli Tanamdebobaze. raionul sasamarTloSi 
aseve vxvdebiT magistrat mosamarTleebsac. piri magistrat mosamarTled airCeva 
Tu mas sasamarTloSi arsebul mosamarTleTa umravlesoba mxars dauWers. am Ta-
namdebobaze yofnis maqsimaluri vada ganisazRvreba 8 wliT, arasruli ganakveTiT 
daniSvnis SemTxvevaSi es vada 4 welia.3 aRsaniSnavia, rom am vadebis gasvlis Semd-
gom magistrati mosamarTlis Tanamdebobaze erTi da imave piris xelaxali arCevis 
SesaZlebloba arsebobs. magistrati mosamarTle sisxlis samarTlis saqmesTan 
dakavSirebiT axorcielebs sxvadasxva moqmedebebs. kerZod, gascems piris Cxrekis/
dapatimrebis orderebs, daawesebs giraosTan dakavSirebul sakiTxebs, dauSveblad 
cnobs is mtkicebulebebs, romlebic mopovebulia kanonis moTxovnaTa darRveviT 
da sxva msgavsi saproceso moqmedebebi.4

garda amisa, winaswar gansazRvrul samoqmedo teritoriebze Seqmnilia specialu-
ri kategoriis saqmeTa ganxilvisTvis saWiro federaluri raionuli sasamarTloebi. 
TiToeul federalur raions aqvs sivrce da iurisdiqcia ganixilos gakotrebasTan 
1  Hemant Sharma, John M. Scheb, An Introduction to The American Legal System, Wolters Kluwer Legal & 
Regulatory U.S. 2020
2  Thomas R. Van Dervort, David L. HUDSON, Law and Legal System, An Introduction to Law and Legal Studies 
in The United States, Kluwer Legal & Regulatory U.S. 2012
3  Lawrence M. Friedman, American Law an Introduction, Second Edition, W.W. Norton & Company, 1998.
4  Sir Mark Hedley, Modern Judge, Power, responsibility and society~s expectations, Jordan Publishing the 
Limited, 2016.
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dakavSirebuli saqmeebi. qveynis masStabiT zogierTi sasamarTlo uflebamosilia 
ganixilos sagadasaxado saqmeebi (United States Tax Court). aseve Cveni gansaxilveli 
sasamarTlos farglebSi da doneze, arsebobs sasamarTlo (United States Court of 
Federal Claims), romelic ganixilavs saCivrebs federaluri mTavrobis winaaRmdeg. 
aqve vxvdebiT aSS-s saerTaSoriso savaWro sasamarTlosac.1

sanam gadavalT meore tipis (Statis sasamarTlo ) sasamarTlos daxasiaTebaze 
da mis sisxlissamarTlebriv Tu sxva iurisdiqciaze, manamde unda SevexoT iseT 
mniSvnelovan sakiTxs, romelic piris orjer msjavrdebas Seexeba. rogorc samo-
qalaqo samarTlis saqmis gadatana-gadmotana SesaZlebelia Statis sasamarTlodan 
federalur sasamarTloSi, igive wesi ar vrceldeba sisxlis samarTlis saqmeebTan 
dakavSirebiT. sisxlis samarTlis saqmis ganxilva unda moxdes im sasamarTloSi, 
romlis winaSec braldebuli warsdga braldebis mxaris SuamdgomlobiT. marTa-
lia, aSS-s konstituciiTa da sxva kanonebiT akrZalulia piris braldeba erTsa da 
imave saqmesa da erTsa da imave mtkicebulebebis safuZvelze, magram sakiTxi ase 
martivad da erTgvarovnad gadawyvetili mainc ar aris.2 es ki gamowveulia imiT, 
rom aRniSnuli akrZalva ar vrceldeba Statisa mTavrobasa (sasamarTlo maT Soris) 
da federalur sasamarTlos Soris. aqedan gamomdinare, bolo winadadeba gulisxm-
obs Semdegs, rom Tu magaliTad, pirs waredgina braldeba ganzrax mkvlelobasTan 
dakavSirebiT da garkveuli mizeziT ar/ver moxda misi msjavrdeba Statis sasamarT-
loSi, maSin zogierT SemTxvevaSi braldebis mxare uflebamosilia saqmis warmarTva 
moiTxovos federalur sasamarTloSi, radgan mkvleloba da zogierTi sxva dana-
Sauli Statis sisxlis samarTlis kanonmdeblobiTac danaSaulia da federaluri 
sisxlis samarTlis kanonebiTac. konkretulad ra SemTxvevebSi SeiZleba SevxvdeT 
msgavs samarTlebriv movlenas, amasTan dakavSirebiT amerikeli advokatebi TavianTi 
momsaxurebis reklamirebisas xSirad usvamen xazs imas, Tu raoden mniSvnelovania 
profesionalTan konsultacia, radgan TiToeuli SemTxveva individualuria da 
sakiTxTan (double jeopardy) mimarTebaSi kompleqsuric.3

federaluri sasamarTlos Semdeg instancias warmoadgens aSS-s federalu-
ri saapelacio sasamarTlo (US Courts of Appeals). amerikis SeerTebul StatebSi 
saapelacio sasamarTloebi iTvlebian erT-erT yvelaze Zlier da gavlenian sasa-
marTloebad aSS-s uzenaesi sasamarTlos Semdeg, radgan Zalian xSir SemTxvevaSi 
TavianTi gadawyvetilebebiT qmnian precedentebs, romlebic Tavis mxriv, sasamarT-
los samoqmedo teritoriaze mcxovreb milionobiT adamianze axdenen zegavlenas. 
saapelacio sasamarTlos gavlenianobas isic adasturebs, rom misi gadawyvetileba 
Zalian xSir SemTxvevaSi saboloo, radgan aSS-s uzenaesi sasamarTlo yovelwliu-
rad Sesuli aTasobiT saqmidan ganxilvisTvis dasaSvebad daaxloebiT 1%-s cnobs.4 
aqedan gamomdinare, saapelacio sasamarTloebi federaluri saqmeebis saboloo 
arbitrebad gvevlinebian. am etapisTvis aSS-s teritoriaze sul moqmedebs 13 saape-
lacio sasamarTlo, aqedan 12 qveynis sxvadasxva StatSi mdebareobs da emsaxureba 
mis garSemo mdebare sxva Statebis raionul sasamarTloebsac. mecamete saapelacio 
sasamarTlo (United States Court of Appeals for the District of Columbia Circuit) mdebare-

1  Rafael Leal-Arcas, International Trade and Investment Law, Multilateral, Regional and Bilateral Governance, 
Elgar Publishing, incorporated, Edward, 2010.
2  George C. Thomas, Double Jeopardy: The History, The law, NYU Press, 1998.
3  Gary Falkowitz, The Complete Guide to Law Firm Intake, Expert Press, 2018.
4  David G. Savage, Guide to The U.S. Supreme Court, Fifth Edition, CQ Press, 2010.
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obs kolumbiis olqSi (dedaqalaqi vaSingtoni) da is emsaxureba mxolod da mxolod 
kolumbiis olqs. amis gamo sasamarTlo dasaxelebulia yvelaze mcire geografiuli 
iurisdiqciis mqone saapelacio sasamarTlod amerikis SeerTebul StatebSi. yvela 
saapelacio sasamarTloSi ganwesebulia araerTi mosamarTle. magaliTad, pirvel 
saolqo saapelacio sasamarTloSi muSaobs 6 mosamarTle, romlebic sxva raionul 
sasamarTloebis raodenobasTan SedarebiT emsaxurebian 5 raionul sasamarTlos, 
rac mcire cifria. (meinis, masaCusetsis, niu hemfSiris, puerto-rikosa da rod ai-
lendis raionul sasamarTloebi). rac Seexeba mecxre saolqo saapelacio sasamarT-
los iq 29 mosamarTle msaxurobs, radgan maTi teritoriuli iurisdiqcia sakmaod 
didia (moicavs aSS-s mTel dasavleT sanapiros, alaskas, havais da sxva. sul 11 
Stati), isini ganixilaven 13 raionuli sasamarTlos mier miRebul da gasaCivrebul 
gadawyvetilebebs,1 am sistemiT muSaobs danarCeni 11 saapelacio sasamarTloc. aqve, 
rogorc sxva mraval saxelmwifoSi, ise aSS-Si saapelacio sasamarTlos Semadgen-
loba saqmis ganxilvisas ganisazRvreba kolegiurad 3 mosamarTlis SemadgenlobiT. 
gadawyvetileba saqmesTan dakavSirebiT miiReba xmaTa umravlesobiT. standartuli 
saapelacio sasamarTloebis garda, arsebobs specializebuli saapelacio sasamarT-
loebic, romlebic ganixilaven veteranTa saCivrebs (United States Court of Appeals 
for Veterans Claims) da SeerTebuli Statebis SeiaraRebuli Zalebis saapelacio 
sasamarTlo (United States Court of Appeals for the Armed Forces), romelic ganixilavs 
saCivrebs samxedros sakiTxebTan dakavSirebiT.2

 amerikis SeerTebuli Statebis uzenaesi sasamarTlo warmoadgens umaRlesi ins-
tanciis sasamarTlos saxelmwifoSi. igi uflebamosilia ganixilos da gadawyvitos 
yvela saqme romelic ganixila saapelacio sasamarTlom da amis Semdeg moxda maTi 
gasaCivreba aSS-s uzenaes sasamarTloSi. rogorc zemoT vaxseneT aSS-Si moqmedebs 
2 tipis sasamarTlo sistema. Tu Statis uzenaesma sasamarTlom ganixila saqme si-
tyvis Tavisuflebis pirvel SesworebasTan dakavSirebiT, maSin aRniSnuli SeiZleba 
gasaCivrdes aSS-s uzenaes sasamarTloSi. magram Tu igive sakiTxi Statis uzenaesma 
sasamarTlom ganixila ara federaluri kanonis safuZvelze, aramed Statis ka-
nonmdeblobis safuZvelze da es kanoni msgavsia da msgavs sakiTxs aregulirebs 
(Sesworeba sityvis TavisuflebasTan dakavSirebiT), maSin misi amerikis SeerTebuli 
Statebis uzenaes sasamarTloSi gasaCivreba dauSvebelia. raionuli da saapelacio 
sasamarTlos gadawyvetilebis gasaCivreba uzenaes sasamarTloSi nebismieri mxaris 
uflebaa, magram raionul da saapelacio sasamarTlosgan gansxvavebiT uzenaesi 
sasamarTlo valdebuli araa moisminos saqme da Zalian xSir SemTxvevaSic ase iq-
ceva. saqmis uzenaes sasamarTloSi gasaCivrebis Semdeg mxareebma unda waradginon 
„writ of certiorari~ da moiTxovon saqmis ganxilva. Tu moTxovna dakmayofildeba, maSin 
sasamarTlo CaniSnavs sxdomis TariRs, raTa moxdes saqmis zepiri mosmena.3 saCi-
vris dauSveblad cnobis SemTxvevaSi saapelacio an Statis uzenaesi sasamarTlos 
gadawyvetileba saboloo da kanonier ZalaSic is Seva. erTxel ukve vaxseneT, rom 
aSS-s uzenaes sasamarTloSi yovelwliurad Sesuli aTasobiT saqmidan realurad 
1%-mde Tu ganixileba. es sasamarTlo ganixilavs mxolod iseT mniSvnelovan sa-

1  Daniel j. Meador, Maurice Rosenberg, Paul D. Carrington, Appellate Courts, The Michie Company.
2  Gary D. Solis, The Law of Armed Conflict, International Humanitarian Law in war, Cambridge University Press, 
2021.
3  N. E. H. Hull, William James Hull Hoffer, Peter Charles Hoffer, The Supreme Court an Essential History, Uni-
versity Press of Kansas, 2007.
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qmeebs, romlebic did zegavlenas axdenen mTeli qveynis mosaxleobaze; saqmeebs, 
romlebic ganixiles qveda instanciis sasamarTloebma, magram maT mier miRebu-
li gadawyvetilebebi erTmaneTisgan mkveTrad gansxvavebulia da ver amkvidrebs 
erTgvarovan praqtikas; rodesac saqmis ganxilvisas an gadawyvetilebis miRebisas 
daSvebulia aSkara da uxeSi Secdoma, rac marTlmsajulebasa da samarTlianobas 
zians ayenebs. aSS-s uzenaesi sasamarTlos wevrebi iwodebian msajulebad (justices). 
am Tanamdebobaze msaxurobs 9 msajuli. isini iniSnebian aSS-s prezidentis mier, 
magram amasTanave saWiroeben senatis mxardaWerasa da Tanamdebobaze damtkicebas. 
msajulebi Tanamdebobaze gamwesdebian uvadod. aqve, sayuradReboa, rom amerikis 
SeerTebuli Statebis konstitucia ar adgens moTxovnebs aSS-s uzenaesi sasamarT-
los msajulTa kandidatebisaTvis,1 miuxedavad amisa, amJamad yvela msajuli umaR-
lesi iuridiuli ganaTlebis mqone piria da maTi umetesoba warsulSi msaxurobda 
rogorc raionuli sasamarTlos mosamarTle. aseve xSiria msajulebad im pirebis 
ganweseba romlebic iuridiul, akademiur wreebSi didi avtoritetiT sargebloben 
(samarTlis profesorebi da sxva). aRniSnuli 9 msajulidan erTi Tavmjdomareobs 
sasamarTlos, romelsac niSnavs prezidenti da amtkicebs senati. am SemTxvevaSic 
ar aris aucilebeli, rom Tavmjdomareobis kandidati iyos uzenaesi sasamarTlos 
moqmedi wevri. cnobisTvis 17 Tavmjdomaridan 5 iyo uzenaesi sasamarTlos msaju-
li, sanam gaxdebodnen Tavmjdomareebi. rac Seexeba sakonstitucio sasamarTlos da 
mis gansjad saqmeebs, aSS-Si calke sakonstitucio sasamarTlo ar arsebobs. aSS-s 
uzenaesi sasamarTlo warmoadgens im organos, romelic valdebulia ganixilos 
sakonstitucio sasamarTloebis gansjadi saqmeebi. es saqmeebi SesaZloa iyos Sta-
tebs Soris iurisdiqciuli dava, samarTlebrivi dokumentis, kanonis Sesabamisoba 
aSS-s konstituciasTan.2

Statis sasamarTlo Tavisi saxelidan gamomdinarec amJRavnebs imas Tu ra fun-
qciebis matarebeli SeiZleba iyos is. am sasamarTlo sistemas ise detalurad ar 
ganvixilavT rogorc es federaluri sasamarTlos sistemis SemTxvevaSi gavakeTeT. 
amis mizezi ki misi msgavsebaa federalur sasamarTloebTan. Cven mxolod Sevexe-
biT im sakiTxebs, romelic Statis sasamarTlos aSkarad ganasxvavebs federaluri 
sasamarTloebisgan. sakiTxs nawilobriv zemoT SevexeT, magram am SemTxvevaSi ufro 
detalurad ganvixilavT im mniSvnelovan nawils sasamarTlo sistemaSi, romelsac 
iurisdiqcia ewodeba. Statis sasamarTlo federaluri sasamarTlosgan geografiu-
li iurisdiqciuli gansxvavebis garda, aseve gansxvavdeba gansaxilveli saqmeebis 
bunebidan gamomdinarec,3 Tu federaluri raionuli, saapelacio da aSS-s uzenaesi 
sasamarTloebi ganixilaven (Cveni interesis sferodan gamomdinare sisxlis samar-
Talze vakeTebT aqcents) sisxlis samarTlis saqmeebs, romlebic exeba federalur 
danaSaulebs, amis sapirispirod Statis pirveli instanciis sasamarTlo (State 
Trail Courts) sisxlis samarTlis saqmes ganixilavs konkretuli Statis sisxlis 
samarTlis kodeqsis Sesabamisad. sisxlis samarTlis saqmeebis garda, Statis sasa-
marTlo ganixilavs sxva mimarTulebebis saqmeebsac. maT Soris municipalur doneze 
wamoWril sakiTxebsac. pirveli instanciis ganaCenis gasaCivrebis msurvel mxare 
uflebamosilia saCivriT mimarTos Statis saapelacio sasamarTlos (State Appellate 
Courts). rogorc federaluri sasamarTlos sistemis SemTxvevaSi, ise Statis do-

1 Elder Witt, Joan Biskupic, Guide to The U.S. Supreme Court: 001, CQ Press an Imprint of SAGE, 1996.
2 Alpheus Thomas Mason, Jr. Stephenson Donald Grier, American Constitutional Law, Routledge, 2017.
3 P. E. O. Oguno, Principles of Constitutional Law, AJPO journals and books publishers.
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nezec arsebobs uzenaesi sasamarTlo (State Supreme Courts), romelic ganixilavs 
saapelacio sasamarTlos mier miRebul gadawyvetilebebs,1 aSS-s uzenaesi sasamarT-
losgan gansxvavebiT, Statis uzenaes sasamarTloSi saqmis dasaSvebad cnobisa da 
ganxilvis bevrad maRali albaTobaa. saqmis pirvel instanciaSi warmoebis SemTxveva-
Si SesaZloa wamoiWras braldeba (gadawyvetilebas iRebs 3 mosamarTle kolegiurad) 
konstituciis darRvevasTan dakavSirebiT. aseT dros raionuli sasamarTlodan 
saqme avtomaturad igzavneba aSS-s uzenaes sasamarTloSi. aseTi kategoriis saq-
meze aSS-s uzenaesi sasamarTlo valdebulia imsjelos da gadawyvetileba miiRos. 
StatSi arsebul administraciul/municipalur an iurisdiqciul sakiTxebs wyveten 
Statis sasamarTloebi, magram Tu samarTlebrivi dava warmoiSoba Statebs Soris, 
maSin am sakiTxis ganxilvisa da gadawyvetilebis miRebaze erTaderT uflebamosil 
instituciad amerikis SeerTebuli Statebis uzenaesi sasamarTlo gvevlineba.2

gverds ver avuvliT nafic msajulTa sasamarTlo procesebs, gansakuTrebiT 
maSin, roca saqme exeba aSS-s sasamarTlo sistemasa da marTlmsajulebas. nafic 
msajulebis mier saqmis ganxilva da verdiqtis gamotana xSirad rwmenis gamoxatu-
lebad miiCneva. aRniSnulis mniSvnelobas kargad gamoxatavs mosamarTle, lord 
devlini, romelmac 1956 wels dawera: „sasamarTloSi saqmis ganxilva nafici msaju-
lebis monawileobiT ufro metia, vidre samarTlianobis iaraRi da metia, vidre 
konstituciis borbali; es aris lampari, romelic gviCvenebs, rom Tavisufleba 
cocxlobs.“ samarTalwarmoebebi erTmaneTisgan gansxvavdeba, amitom midgoma na-
fici msajulebis mimarTac gansxvavebulia. zogierT qveyanaSi nafici msajulebis 
gamoyeneba sisxlis samarTlis saqmis ganxilvisas aucilebelia (inglisi, uelsi), 
zogierTi qveyana (safrangeTi) maT SezRudulad mxolod sisxlis samarTlis saqmeTa 
ganxilvisas iyenebs da mosamarTlesTan erTad gansazRvraven gamosatan ganaCens,3 
arian qveynebi, romlebic nafic msajulTa instituts kidev ufro SezRudulad 
gamoiyenebs. am siaSi saqarTvelosac aRmovaCenT. saqarTvelos sisxlis samarTlis 
saproceso kodeqsi gansazRvravs im danaSaulTa CamonaTvals, romlebzec bralde-
buls ufleba aqvs, rom moiTxovos misi saqme ganxilul iqnas nafici msajulebis 
mier. nafici msajulebis monawileobiT saqmis ganxilva yvelaze STambeWdavi aSS-ia. 
msajulebis CarTuloba xazs usvams, rogorc mosamarTleTa Zalauflebisa da ga-
vlenis Semakavebel faqtors. marTlmsajulebis aRsrulebaSi moqalaqeTa CarTviT 
ivaraudeba, rom sazogadoeba warmoaCens Tavis Rirebulebebs. sayuradReboa, rom 
nafic msajulebs mosamarTlisgan gansxvavebiT ar uwevT verdiqtis dasabuTeba, maT 
mtkicebulebebis arseboba/ararsebobis pirobebSic is verdiqti gamoaqvT, romelsac 
saWirod miiCneven. mtkicebulebebis ugulebelyofiT miRebuli gamamarTlebeli 
ganaCeni SesaZloa miuTiTebdes qveyanaSi cudi da arapopularuli kanonis mimarT 
mosaxleobis kritikul damokidebulebaze,4 rogors aSS-Si ise mraval sxva qveya-
naSi vxvdebiT am institutis mowinaaRmdegeebs, romlebic asabuTeben, rom xSirad 
saSualo statistikur msajuls ar Seswevs unari Cawvdes samecniero da teqnikuri 
xasiaTis mtkicebulebebs, raTa maT safuZvelze miiRos samarTliani verdiqti. aseve 
gavrcelebuli azria, rom nafici msajulebi SesaZloa martivad moeqcnen erTi an 

1 E. Allan Farnsworth, Introduction to the Legal System of the United States, Fourth Edition, Oxford University 
Press, Incorporated, 2010.
2 David L. HUDSON, Constitution Explained: A Guide for Every American, Visible Inkpress, 2022.
3 Stephen J. Adler, The Jury, Trail and Error in The American Court Room, Crown Publishing Group T.H.E. 1994.
4 Raymond Wax, Philosophy of Law: A Very Sort Introduction, Second Edition, Oxford University Press, 2014.
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ori „jiuti“ msajulis zegavlenis qveS. zogierTi miiCnevs, rom aSS-Si nafic msaju-
lebs araswori/mcdari/gaumarTlebeli simpaTia euflebaT xolme braldebulisad-
mi, ris dasturadac iSvelieben statistikas, romlis Tanaxmadac msajulebs ufro 
xSirad gamoaqvT gamamarTlebeli verdiqti, vidre mosamarTleebs gamamarTlebeli 
ganaCeni. rac Seexeba nafic msajulTa mier saTaTbiro oTaxSi gasvlas, ganxilvasa 
da kenWisyras, aSS-Si samoqalaqo da sisxlis samarTlis saqmeebze gansxvavebuli 
moTxovnebia dawesebuli. magaliTad, kaliforniis StatSi samoqalaqo saqmeebze 
verdiqtis gamosatanad saWiroa msajulTa sami-meoTxedis Tanxmoba. sisxlis samarT-
lis saqmeze, roca msajulebma unda gadawyviton, damnaSavea Tu ara braldebuli 
wardgenil braldebebSi, maT unda miiRon erTsulovani gadawyvetileba. umetes 
SemTxvevaSi msajulTa raodenoba Seadgens Tormets. am tipis ganxilvebisas vxvdebiT 
saTadarigo, aseve mTavar msajuls, romelsac Tavis roli akisria sasamarTlosTan 
urTierTobaSi.1

daskvna
statiis dasawyisSi mimoxiluli iqna sasamarTlos, rogorc marTlmsajulebis 

ganmaxorcielebeli institutis _ roli saxelmwifoSi. aseve ganxilul iqna sa-
qarTvelos konstitucia, saqarTvelos organuli kanoni saerTo sasamarTloebis 
Sesaxeb, saqarTvelos sisxlis samarTlis saproceso kodeqsi, raTa mkiTxvelisTvis 
TvalsaCino da gasagebi gamxdariyo zemoT CamoTvlilTa is normatiuli Sinaarsebi, 
romlebic uSualod saqarTveloSi arsebuli sasamarTloebis funqcionirebas exeba. 

garda amisa, statiis nawili mieZRvna saqarTvelos iusticiis umaRlesi sabWos 
dadgenilebebis ganxilvas, ramac saSualeba mogvca Segveswavla uSualod sasamarT-
los administraciuli kuTxiT misi mowyobisa da funqcionirebis sakiTxebi saqar-
Tvelos mTel teritoriaze. naSromSi saqarTvelos sisxlis samarTlis saproceso 
kodeqsi ki warmoadgens sakvanZo kanons, roca saqme exeba sasamarTlos struqtu-
rul funqcionalur Taviseburebebs saqarTvelos magaliTze. saproceso kodeqsis 
daxmarebiT gaSuqda araerTi muxli, romlebic exeba sisxlis samarTlis procesis 
warmarTvas sasamarTloSi, saqmis gasaCivrebas, ganaCenis gadaxedvas axlad gamovle-
nili garemoebaTa gamo da sxva araerTi saproceso moqmedeba.

statiis meore nawili srulad mieZRvna amerikis SeerTebuli Statebis sasa-
marTlo sistemas, romelic mimoixilavs iq moqmed federalur sasamarTlos, Sta-
tis sasamarTlos, Statis saapelacio sasamarTlos, Statis uzenaes sasamarTlos, 
federalur sasamarTlos, federalur saapelacio sasamarTlosa da aSS-s uze-
naes sasamarTloebs. aRniSnuli saxelmwifo specialurad SerCeul iqna, radgan 
is warmoadgens saerTo samarTlis (Common Law) samarTlebrivi sistemis nawils 
da mkveTrad gansxvavdeba saqarTveloSi moqmedi samarTlebrivi sistemisgan (Civil 
Law). es ki SesaZleblobas iZleva sasamarTlo, misi funqcionaluri Taviseburebebi 
mimogvexila da Segvedarebina ori ZiriTadi samarTlebrivi sistemis magaliTze. 
sisxlis samarTlis procesisas aranakleb mniSvnelovani sakiTxia nafic msajulTa 
instituti, romelic aseve gavaSuqeT. aqve gamovyaviT misi susti da Zlieri mxaree-
bi, SevexeT mis mowinaaRmdegeTa da momxreTa argumentebs. bolos, eWvgareSea, rom 
mocemuli statia aRniSnuli sakiTxebiT dainteresebul pirebs sabaziso codnasa 
da informacias namdvilad miawvdis.
1 Lawrence M. Friedman, The Gig Trial, Law is Public Spectacle, University Press of Kansas, 2015.
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dazaralebulis uflebrivi mdgomareobis cvlileba 

qarTul kanonmdeblobaSi 

abstraqti
saqarTvelos sisxlis samarTlis saproceso kodeqsis Tanaxmad, dazaralebuli 

aris piri, romelsac ziani miadga danaSaulebrivi gziT. dazaralebuli piris ufle-
ba-movaleobebi kanonmdeblobaSi sxvadasxva periodSi icvleboda. 

dazaralebuli SesaZlebelia iyos rogorc fizikuri, aseve iuridiuli piri, 
romlis warmomadgenelic gaecnoba dadgenilebas piris dazaralebulad cnobis Se-
saxeb. iuridiuli piri dazaralebulad ZiriTadad qonebriv danaSaulebSi gvevline-
ba. rac Seexeba saxelmwifos mimarTul danaSaulebsa da narkotikul danaSaulebs, am 
tipis deliqtebs dazaralebuli ar hyavT. maTi gansjadoba sazogadoebriv wesrigsa 
da saxelmwifo wesrigzea dafuZnebuli. 

garda materialuri uflebebisa, dazaralebulTan ufro seriozuli midgomebi 
aris danergili saxelmwifoebis mimarT, viqtimologiis ganviTarebam maT fizikur 
mdgomareobasTan erTad fsiqologiur mdgomareobazec daiwyo zrunva da dazara-
lebuli metad daculia meoradi viqtimizaciisagan, rac bevrad gaauaresebda mis 
mdgomareobas.

dazaralebulis uflebrivi mdgomareoba sayuradReboa, radgan garkveul aspe-
qtebSi cvlilebebs saWiroebs, vTvli, rom aRniSnuli sakiTxi sakmaod aqtualuria, 
radgan dResdReobiTac aris garkveuli problemuri sakiTxebi, amasTan dazarale-
bulis uflebebTan mimarTebaSi sakonstitucio sasamarTlomac imsjela.

sakvanZo sityvebi: dazaralebulis uflebebi, viqtimizacia. 

Sesavali
saqarTvelos sisxlis samarTlis saproceso kodeqsis mixedviT dazaralebuli 

es aris: „saxelmwifo, fizikuri an iuridiuli piri, romelsac moraluri, fizikuri 
Tu qonebrivi ziani miadga uSualod danaSaulis Sedegad.“1 

qarTul samarTalSi dazaralebulis uflebrivma mdgomareobam sxvadasxva donis 
cvlilebebi ganicada. am procesebze sxvadasxva faqtorebma moaxdina gavlena, maT 
Soris iyo saxelmwifos midgoma am sakiTxTan da aseve, saerTaSoriso gavlenac. da-
zaralebulis uflebrivi mdgomareobis aqtualurobas, viqtimologiis sistemurma 
Seswavlam da msxverplis uflebebisa da fsiqologiuri mdgomareobis Rrma analizma 
Seuwyo xeli. garda amisa qarTul realobaSi saxeze iyo sakonstitucio sasamarTlos 
gadawyvetilebebi, rac dazaralebulis uflebebis simwirem gamoiwvia. 

1 saqarTvelos sisxlis samarTlis saproceso kodeqsi, me-3 muxlis 22-e nawili.
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aRniSnuli Temis aqtualoba saerTaSoriso tendenciebma gamoiwvia, saerTaSo-
riso asparezze msxverplis uflebebi wina planze aris dayenebuli. danaSauliT 
dazaralebuli piris uflebrivi da fsiqologiuri mdgomareoba saerTaSoriso 
sasamarTlos mierac aris bevrjer Sefasebuli. maT Soris saqarTvelos mimarTac 
dadga gamamtyunebeli gadawyvetilebebi da saqarTvelos saxelmwifos daekisra 
garkveuli tipis valdebulebebi. 

1.	 dazaralebulis uflebrivi mdgomareobis istoriuli mimoxilva
saqarTvelos 1998 wlis 20 Tebervlis sisxlis samarTlis saproceso kodeqsiT 

dazaralebuls gaaCnda farTo ufleba-mosilebebi kerZod: dazaralebuls SeeZlo 
aecilebina procesis monawile piri. mas SeeZlo Suamdgomlobis dayeneba sagamoZiebo 
moqmedebebis Catarebis Sesaxeb da SeeZlo moeTxova sagamoZiebo moqmedebaSi mo-
nawileoba, dazaralebuli nebismier dros yvelanairi SezRudvis gareSe ecnoboda 
sisxlis samarTlis saqmis masalebsa da saqmeze darTul nivTier mtkicebulebebs. 
dazaralebuli uflebamosili iyo Tavad waredgina mtkicebulebebi saqmeze. amave 
kodeqsiT dazaralebuli subsidiuri bralmdeblis WrilSi gvevlineboda da proku-
roris braldebas mxars uWerda. sainteresoa faqti, rom dazaralebulis uflebebi 
imdenad farTo iyo, rom mas prokurorisgan damoukidebladac SeeZlo gaegrZelebi-
na bralmdeblis rolis SeTavseba. aseve sainteresoa faqti, rom Tu dazaralebuli 
uars ganacxadebda saCivarze wydeboda sisxlis samarTlebrivi devna saqmeze. pirs, 
romelic dazaralebulad iTvleboda saqmeze ufleba hqonda gaesaCivrebina sasa-
marTlos mier miRebuli ganaCenebi saapelacio da sakasacio wesiT.1

1998 wlis sisxlis samarTlis saproceso kodeqsiT,dazaralebulad an mis ufle-
bamonacvled cnobis Sesaxeb dadgenilebis gamotanis uflebamosileba gaaCnda 
prokurors an gamomZiebels. dRevandeli kanonmdeblobisagan gansxvavebiT, da-
zaralebulad cnobis ufleba hqonda pirveli instanciis mosamarTlesac sisxlis 
samarTlis saqmis ganxilvisas. sagulisxmoa, rom sisxlis samarTlis saproceso 
kanonmdebloba icnobda dazaralebulis warmomadgenlis institutsac.2

maSindeli sisxlis samarTlis saproceso kodeqsiT arsebobda winaswari gamoZie-
bis instituti, aRniSnuli procesis warmoebisas dazaralebuls ufleba hqonda 
esargebla dacvis momsaxurebiT. Tu saxeze iyo arasrulwlovani, qmeduunaro an 
SezRudulqmedunariani dazaralebuli, sisxlis samarTlis saproceso kodeqsi ad-
genda advokatis savaldebulo monawileobas aseve aRniSnuli wesi vrceldeboda, 
Tu dazaralebuls janmrTelobis problema hqonda da trefikingis danaSaulis gamo 
iyo dazaralebulad cnobili.3

dazaralebulisaTvis msgavsad farTo uflebamosilebis miniWeba, samarTalwar-
moebis procesisTvis SesaZloa saziano yofiliyo. miTumetes, rodesac dava kerZo 
xasiaTis iyo da saxelmwifo ar ereoda or pirs Soris gamarTul sasamarTlo pro-
cesSi, Tu ar iyo prokuroris neba an raime gansakuTrebuli garemoeba. es yoveli-
ve waagavda uZveles droSi arsebul wyobilebas, rodesac danaSaulis msxverpli 
Tavad cdilobda aRedgina samarTlianoba. Cezare bekarias 1764 wlis naSromSi „ese 
danaSaulebsa da sasjelebze“. swored xazs usvams faqts,rom sisxlis samarTlis 

1 g. TumaniSvili, dazaralebuli Tanamedrove sisxlis saproceso samarTalSi, samarTlis Jurnali 
N2, 2009, 75.
2 saqarTvelos sisxlis samarTlis 1998 wlis saproceso kodeqsi muxli 70.
3 saqarTvelos sisxlis samarTlis 1998 wlis saproceso kodeqsi.
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marTlmsajulebis funqcia unda iyos sazogadoebis dacva imaTgan, vinc daarRvevs 
kanons. jer kidev me-18 saukuneSi saubrobda mecnieri saxelmwifos rolis mniSvne-
lobaze danaSaulTan brZolaSi. am midgomas wlebis ganmavlobaSi iTvaliswinebd-
nen saxelmwifoebi, Tumca aRniSnulma protesti gamoiwvia ris Semdegac miviReT 
dazaralebulis aseTi farTo xasiaTis uflebebi. rac saWiroebda cvlilebas da 
cvlileba ganxorcielda kidec. 

 

2. Zireuli cvlilebebi sisxlis samarTlis saproceso kodeqsSi
2010 wels saqarTvelom miiRo axali, faqtobrivad Zireulad Secvlili sisxlis 

samarTlis saproceso kodeqsi. aRniSnuli kodeqsiT qveyanaSi arsebuli inkviziciuri 
procesis sistema gadavida saerTo sasamarTloebis qveynebisaTvis damaxasiaTebel Seji-
brebiT procesze. am cvlilebiT dazaralebuli aRar warmoadgenda sisxlis samarTlis 
procesSi monawile mxares da mieniWa mowmis ufleba movaleobebi srulad, aseve kode-
qsma mas mianiWa damatebiTi uflebebi magaliTad, rogoric iyo informirebis ufleba.1

dResdReobiT moqmedi sisxlis samarTlis saproceso kodeqsiT, romelic ro-
gorc zemoT aRvniSne, 2010 wels Sevida ZalaSi. piris dazaralebulad cnobisTvis 
ar aris aucilebeli arsebobdes sasamarTlo gadawyvetileba an saqme sasamarTloSi 
iyos wargzavnili, am statusis misaRebad sakmarisia danaSaulis faqti da am faqtiT 
dazaralebuli piris an misi uflebamonacvlis arseboba. gansxvavebiT winamorbedi 
samarTlis kodeqsisgan, am SemTxvevaSi piris dazaralebulad cnobis Sesaxeb dadge-
nilebis gamomtani erTaderTi uflebamosili piri aris prokurori. axalma kodeqsma 
sasamarTlosa da gamomZiebels es ufleba CamoarTva. 2010 wlis kodeqsma, romelSic 
Semdgom garkveuli cvlilebebi Sevida dazaralebuli datova mxolod braldebis 
mowmed. im etapze mas ar hqonda masalebis gacnobis uflebac ki.2

ra Tqma unda, arsebuli farTo uflebamosilebidan, am masStabis SezRudvebma 
gamoiwvia dazaralebuli pirebis protesti. maT surdaT metad farTo uflebebiT 
sargebloba. amasTan 2012 wlis 25 oqtombers miRebuli iqna dResdReobiT dazara-
lebulis kuTxiT evropuli saxelmwifoebisaTvis yvelaze mniSvnelovani samarT-
lebrivi aqti, direqtiva 2012/29/EU „dazaralebulis uflebebis, mxardaWerisa da 
dacvis minimaluri standartebisa da CarCo gadawyvetilebis 2001/220/JI Canacvlebis 
Sesaxeb“ ramac saqarTvelos saxelmwifosac mouwoda cvlilebebisken. 

aRniSnuli gadawyvetilebebis talRam 2014 wels sisxlis samarTlis procesSi 
stimuli misca reformaTa axal talRas, romlis mizans warmoadgenda sisxlis sa-
marTlis procesSi dazaralebulis institutis gaZliereba da sisxlis samarTlis 
procesis principebis, gansakuTrebiT SejibrebiTobis principis gaTvaliswinebiT, 
dazaralebulis interesebis maqsimaluri dacva.3

2014 wels ganxorcielebuli sakanonmdeblo cvlilebebis Sedegad dazaralebuls 
mieniWa iseTi mniSvnelovani uflebebi, rogoricaa gamoZiebis etapze saqmis masale-
bis gacnobis ufleba da rac gansakuTrebiT mniSvnelovania, prokuroris zogierTi 
dadgenilebis gasaCivrebis ufleba. mimaCnia, rom saqmis masalebis gacnobis ufleba 
1 TumaniSvili g. jiSkariani b. Srami e. evropuli da saerTaSoriso samarTlis zegavlena qarTul 
sisxlis saproceso samarTalze. gamomcemloba meridiani. Tbilisi 2019. 
2 gaxokiZe j. mamniaSvili m. gabisonia i. saqarTvelos sisxlis samarTlis procesi zogadi nawili. 
Tbilisi 2013. 
3 „saqarTvelos sisxlis samarTlis saproceso kodeqsSi cvlilebebis Setanis Taobaze“ saqarTvelos 
kanonis proeqtze ganmartebiTi baraTi. 
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sruliad sakmarisi iyo dazaralebulis WrilSi, radgan dazaralebulis uflebebis 
zrdas SesaZloa mohyves gamoZiebis interesebis sawinaaRmdego moqmedebebi. 

saqarTveloSi sisxlis samarTlis saqmis masalebis gacnoba problemas warmoad-
genda, gamomdinare iqidan, rom sssk-is 57-e muxlis pirveli nawilis „T“ qvepunqtiT 
mas ar SeeZlo saqmis masalebis aslebis miReba.

2.	 sakonstitucio sasamarTlos gavlena dazaralebulis uflebebze
 mocemuli normatiuli mowesrigeba Seicvala 2020 wlis 18 dekembris sakonsti-

tucio sasamarTlos gadawyvetilebiT, romlis mixedviTac, dazaralebuls mieniWa 
saqmis masalebis aslebis miRebis ufleba. kerZod, sasamarTlom konstituciis me-
18 muxlis me-2 punqtiT garantirebul uflebasTan (piris ufleba, gaecnos sajaro 
dawesebulebaSi masze arsebul informacias) Seusabamod miiCnia sssk-is 57-e muxlis 
pirveli nawilis „T“ qvepunqtis is normatiuli Sinaarsi, romelic blanketurad 
gamoricxavs dazaralebulis SesaZleblobas, miiRos informacia gamoZiebis mimdi-
nareobis Sesaxeb da gaecnos sisxlis samarTlis saqmis masalebs aslis saxiT. Sesaba-
misad, sakonstitucio sasamarTlos gadawyvetilebiT dazaralebuls ufleba mieca 
saqmis masalebis gacnobis paralelurad aseve miiRos saqmis masalebis aslebic.1

vidre sakonstitucio sasamarTlo am gadawyvetilebas miiRebda, 2018 wlamde da-
zaralebul pirs dazaralebulad cnobis dadgenilebis gasaCivreba mxolod gansaku-
TrebiT mZime kategoriis danaSaulis dros SeeZlo, saqarTvelos sakonstitucio 
sasamarTlos 2018 wlis 14 dekembris #2/12/1229, 1242, 1247, 1299 gadawyvetilebiT, 
dazaralebulad cnobis dadgenilebis gasaCivreba ara mxolod gansakuTrebiT mZi-
me,aramed mZime da naklebad mZime kategoriis danaSaulebzec gaxda SesaZlebeli.2

gansakuTrebiT bolo wlebSi saqarTvelos realobaSi Zalian momravlda femi-
cidis SemTxvevebi, ojaxuri danaSaulebi da am kategoriis danaSaulTa msxverpli 
adamianebi. swored amitom sisxlis samarTlis saqmis warmoebis nebismier stadiaze 
saqarTvelos sisxlis samarTlis kodeqsis 11​1 muxliT gaTvaliswinebuli ojaxuri 
danaSaulis an/da 126​1 muxliT gaTvaliswinebuli ojaxSi Zaladobis Sedegad dazara-
lebuli gadaxdisuunaro piri sargeblobs ufaso iuridiuli daxmarebis uflebiT, 
Tu saqmeSi ar monawileobs mis mier ayvanili advokati (dacva SeTanxmebiT), xolo 
saqarTvelos sisxlis samarTlis kodeqsis 11​1 muxliT gaTvaliswinebuli ojaxuri 
danaSaulis an/da 126​1 muxliT gaTvaliswinebuli ojaxSi Zaladobis Sedegad dazara-
lebuli piri, romelic gadaxdisuunarod ar miiCneva, ufaso iuridiuli daxmarebiT 
sargeblobs „iuridiuli daxmarebis Sesaxeb“ saqarTvelos kanoniT gansazRvruli 
safuZvlebis arsebobisas, imave kanoniT dadgenili wesiT.3

aRniSnuli cvlilebebi naTlad gamoxatavs saqarTvelos nebas, rom dazara-
lebulis mimarT moqmedi kanonmdebloba SesabamisobaSi moiyvanos saerTaSoriso 
standartebTan. Tumca dazaralebulis saWiroebebisa da saerTaSoriso aqtebis mi-
moxilvis Sedegad SeiZleba iTqvas, rom dazaralebuls sisxlis samarTlis procesSi 
sWirdeba sxvadasxva kategoriis uflebebi, winaaRmdeg SemTxvevaSi warmoudgenelia 
misi meoreuli viqtimizaciis Tavidan acileba. 
1 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba N1/3/1312 saqmeze „konstantine gamsax-
urdia saqarTvelos parlamentis winaaRmdeg“, 18/12/2020, sarezolucio nawili.
2 saqarTelos sakonstitucio sasamarTlos gadawyvetileba saqmeze saqarTvelos moqalaqeebi xviCa 
yirmizaSvili, gia facuria da gvanca gagniaSvili da „Sps nikani“ saqarTvelos parlamentis winaaRm-
deg.
3 saqarTvelos sisxlis samarTlis saproceso kodeqsi. muxli 57-58.
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aucilebelia daculi iqnas oqros Sualedi ganusazRvrel uflebebsa da uufle-
bobas Soris da dazaralebuls hqondes saerTaSoriso standartebTan Sesabamisi 
uflebamosilebebi.

daskvna 
yovelive zemoT Tqmulidan gamomdinare SesaZlebelia iTqvas, rom dazaralebu-

li procesis erT-erTi umTavresi monawilea, romelic amosavali wertilia. radgan 
Tu ar aris danaSauli, ar arsebobs arc braldebuli da arc procesis monawile 
sxva mxareebi. qarTul realobasTan mimarTebaSi Tamamad SeiZleba iTqvas, rom da-
zaralebuls aqvs sakmaod farTo uflebamosileba. dazaralebulisaTvis sisxlis 
samarTlis masalebis gadacemam, SesaZloa gamoZiebis procesis msvlelobas xeli 
SeuSalos da dazaralebulma Tavad moindomos samarTlis aRsruleba, Tumca faqtia, 
rom dazaralebuli qarTul realobaSi am uflebiT sargeblobs. TiToeul qveyanaSi 
dazaralebuli sxvadasxva uflebamovaleobebiT sargeblobs, Tumca, Tanamedrove 
evropuli saxelmwifoebi evrosabWos dadgenilebebis Sesabamisad moqmedeben da maT 
Soris aris saqarTvelo, sadac dazaralebulis uflebebi umjobesdeba da modis 
evrosabWos gadawyvetilebasTan TanxvedraSi.
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აკადემიური ჟურნალი – სამართლის აქტუალური საკითხები მომზადდა საქართველოს რეგი-
ონული უნივერსიტეტების თანამშრომლობის შედეგად. მისი მიზანია რეგიონებში იურიდი-
ული განათლების, მეცნიერების, სამეცნიერო-კვლევითი საქმიანობის გაძლიერების წახალი-
სება და მხარდაჭერა.

ჟურნალის გამოცემა შესაძლებელი გახდა USAID სამართლის უზენაესობის პროგრამის მხა-
რდაჭერით. პროგრამას ახორციელებს აღმოსავლეთ-დასავლეთის მართვის ინსტიტუტი 
(EWMI), ამერიკის შეერთებული შტატების საერთაშორისო განვითარების სააგენტოს 
(USAID) ფინანსური მხარდაჭერით.
ჟურნალში გამოქვეყნებულ მოსაზრებებზე პასუხისმეგებელი არიან ნაშრომის ავტორები და 
მათი მოსაზრებები შესაძლოა არ ასახავდეს ზემონახსენები საერთაშორისო ორგანიზაციების 
ოფიციალურ პოზიციას. 

To fortify, motivate, and underpin legal education, scientific inquiry, and research endeavors 
across Georgia’s regions, the law journal “Current Issues in Law” is published. This initiative 
is a collaborative effort among regional universities and their representative offices. The pub-
lication receives backing from the USAID Rule of Law Program.
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ABSTRACT
The article discusses the essence of the principle of Uti Possidetis Juris, the historical 

evolution of the doctrine of Uti Possidetis and the application of this principle in modern 
international law.

For a sovereign state territory and borders are of the most importance in the interna-
tional political system. In this context, the importance of the principle of Uti Possidetis 
regarding achieving stability in relations between states and avoiding territorial conflicts 
is emphasized. It is also mentioned that in many cases the application of this principle has 
caused border disputes.

The article analyzes the application of this principle in the case of the dissolution of the 
former Soviet Union, presents an analysis of the possibility of using this principle in the 
context of the territorial integrity and border determination of Georgia in the context of 
the territorial conflicts of Abkhazia and South Ossetia. It is highlighted that after gaining 
independence, on the basis of Uti Possidetis Juris, the former administrative borders of the 
Georgian SSR were transformed into the international borders of independent Georgia, 
which is supported by the practice of democratic states, and Abkhazia and the so-called 
South Ossetia cannot use the principle of Uti Possidetis for separatist purposes.

The article presents problematic aspects, conclusions and opinions on the discussed 
issue.

Keywords: territorial integrity, borders, secession

Introduction
This article examines the uti possidetis juris principle—a concept in international law 

that determines the state borders of newly sovereign states based on their administrative 
boundaries prior to separation. The aim of this article is to explore the evolution of this 
principle and illustrate its application in contemporary international law. It also seeks to 
analyze the application of this principle in the aftermath of the dissolution of the former 
Soviet Union, particularly in the context of establishing territorial integrity and borders for 
Georgia, and to discuss the potential of applying this principle in the context of establishing 
state borders and gaining international recognition. The application of the uti possidetis 
juris principle plays a significant role in this process for any state.

Uti Possidetis Juris is recognized as a doctrine of customary international law, which, 
during the era of decolonization, played a central role in determining the territorial sov-
ereignty and borders of newly formed states.1 Nowadays, it is universally accepted that the 
borders of newly established states are determined using the uti possidetis juris principle 
as a norm of customary international law. This principle is applied even when it appears 
to contradict the principle of self-determination of peoples.2 The uti possidetis doctrine 
asserts that new states arising from decolonization inherit the administrative boundaries 
that existed during the colonial period at the time they gained independence.3 Recent 
decades have confirmed that uti possidetis juris is employed not only in the context of 
decolonization but also in all instances where the borders of new states need to be estab-

1  Shaw, M. N., The Heritage of States: The Principle of Uti Possidetis Today. 67 BRIT. Y.B. INT’L L. 1996. N 1, 115.
2  Ibid, p. 5.
3  Ratner, S. R., Drawing a Better Line: Uti Possidetis and the Borders of New States, 90 AM. J. INT’L L. 1996. N4, 590.
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lished.1 Uti possidetis juris was applied in the cases of Czechoslovakia, Yugoslavia, as well 
as the states created from the dissolution of the Soviet Union.2

In international law, uti possidetis is the principle that converted the administrative 
boundaries established during the colonial era into international borders and plays a 
crucial role in the modern era.3 The application of the uti possidetis juris principle in the 
aftermath of the Soviet Union’s collapse was supported by the practice of democratic states 
and played a significant role in the context of the international recognition of Georgia’s 
former Soviet administrative borders.

The article explores problematic aspects, conclusions, and viewpoints on the issue 
presented.

 
1. Historical Evolution of the Uti Possidetis Doctrine
The term Uti Possidetis originates from Roman law, where it referred to property rights 

rather than territorial sovereignty. It can be argued that the Roman precursor shares little 
in common with the principle of uti possidetis juris in modern international law.

The doctrine of uti possidetis juris in modern international law emerged in Latin Amer-
ica in the nineteenth century.4

In many respects, the uti possidetis juris doctrine of international law represents a 
departure from its Roman law antecedent. While uti possidetis in Roman law addressed 
property rights, in international law it pertains to territorial sovereignty. In Roman law, 
it created only a presumption of rights, whereas in international law it confers absolute 
rights. Roman law recognized legal rights based on actual possession, while international 
law disregards actual possession and acknowledges rights based on colonial administrative 
boundaries.5

Historically, the uti possidetis principle has evolved in two forms: Uti Possidetis Juris 
and Uti Possidetis de facto.6 Uti Possidetis Juris is the form used today, whereas Uti Possi-
detis de facto belongs to the past.

To better understand the modern doctrine of Uti Possidetis Juris, it is essential to exam-
ine the events that have unfolded since its inception two centuries ago. In the 19th century, 
Latin America witnessed the decline of colonialism, initiated by Spain and Portugal, which 
had previously laid claim to all territories south of the United States and Canada. This pe-
riod marked the emergence of new states embroiled in border disputes, a direct outcome 
of the colonial withdrawal. Spain and Portugal had not clearly delineated the borders for 
these new states. Consequently, the territories of newly independent states were rapidly 
changing, leading to the creation of new states. To circumvent perpetual conflicts over 
their borders, these nascent states soon adopted the uti possidetis rule as a mechanism to 
define their borders.7

1  Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by Anne Peters 
in “Self-determination and Secession in International Law”. 2014. 95. 
2  Evison, J. A., MIGs and Monks in Crimea: Russia Flexes Cultural and Military Muscles, Revealing Dire 
Need for Balance Of Uti Possidetis and Internationally Recognized Self-Determination, 220 MIL. L. REV. 
2014. 95.
3  ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), General List No. 69. 
22.12.1986. Para 23.
4  Shaw, M. N., Peoples, Territorialism and Boundaries, 8 EUR. J. INT’L L. 1997. 493.
5  Ibid, 492.
6  Ibid, 594-595. See Ratner, S.R., “Named Paper,” supra footnote 3, 594-595.
7  Lalonde, S., Determining Boundaries in a Conflicting World: The Role of Uti Possidetis. McGill-Queen’s University 
Press. 2002. 31.
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As noted, two versions of Uti Possidetis emerged. The Uti Possidetis de facto recognized 
sovereignty based on actual possession of the territory. In contrast, the Uti Possidetis Juris 
doctrine overlooked actual land ownership, focusing instead on administrative boundaries 
set by colonial powers before the emergence of new states.1

The administrative boundaries applied under Uti Possidetis Juris to delineate bor-
ders were not international borders, and the administrative units enclosed within these 
boundaries did not serve as sovereign predecessors to the newly established countries. Uti 
Possidetis Juris employed various types of administrative boundaries—some purely admin-
istrative, others international—to define the borders of new sovereign states. The applica-
tion of Uti Possidetis Juris did not necessitate the legal inheritance of colonial formations.2

Over time, Uti Possidetis Juris evolved into the prevailing doctrine for determining 
postcolonial boundaries.3 The national borders of newly independent countries aligned with 
their former colonial borders, leaving no terra nullius on the continent.4 The aim behind 
the Latin American countries’ application of the Uti Possidetis Juris principle was to prevent 
conflicts related to state borders, yet it was not sufficient to halt European states’ interference 
in domestic affairs and territorial disputes.5 Uti Possidetis Juris was only widely adopted as a 
principle during the decolonization process following the end of World War II.6

From Latin America, the uti possidetis juris principle expanded to Africa. It was rec-
ognized and adopted by the Organization of African Unity in 1964 with a resolution ad-
dressing border disputes between African states.7 The International Court of Justice (ICJ) 
applied the uti possidetis juris doctrine in the Burkina Faso/Mali case, highlighting the 
principle’s significance. The court pointed out that uti possidetis juris is applicable in estab-
lishing borders, emphasizing that this principle is a general principle related to the event 
of gaining independence. Its clear aim is to ensure that the independence and stability of 
new states are not compromised by fratricidal conflicts sparked by border disputes.8 The 
court emphasized that the essence of this principle lies in its primary objective: to safe-
guard territorial borders upon achieving independence. These borders could be between 
different administrative units or colonies. In such cases, by applying the uti possidetis juris 
principle, the former administrative boundaries of the disputing parties are transformed 
into international borders in their full sense.9

The court elucidated that Uti Possidetis Juris is a doctrine of international law recog-
nized globally,10 clarifying the scope of the uti possidetis juris principle. It stated that where 
colonial administrative lines and the exercise of colonial authority within those borders 

1  Ibid, 31.
2  Ibid, 33.
3  Ibid, 23.
4  Hasani, E., Uti Possidetis Juris: From Rome to Kosovo. 27 The Fletcher Forum of World Affairs. 2003. N2, 86
5  Ibid, p. 87. Cf. See also recent disputes: ICJ Judgment, Land, Island and Maritime Frontier Dispute (El Salvador/Hon-
duras: Nicaragua intervening), General List No. 75, 11.09.1992, available at https://www.icj-cij.org/sites/default/files/case-
related/75/075-19920911-JUD-01-00-EN.pdf [accessed 12.12.2023]; and ICJ Judgment, Territorial and Maritime Dispute 
between Nicaragua and Honduras in the Caribbean Sea (Nicar. v. Hond.), General List No. 120, 08.10.2007, available at 
https://www.icj-cij.org/sites/default/files/case-related/120/120-20071008-JUD-01-00-EN.pdf [accessed 12.12.2023].
6  Ibid, 87.
7  Organization of African Unity, Border Disputes Among African States, AHG/Res. 16(I) <https://www.peaceau.org/
uploads/ahg-res-16-i-en.pdf> [accessed: 12.12.2013].
8  ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), General List No. 69, 
22.12.1986, para 20 <https://www.icj-cij.org/sites/default/files/case-related/69/069-19861222-JUD-01-00-EN.pdf> { accessed: 
12.12.2023}.
9  Ibid, paragraph 23.
10  Ibid, paragraph 20.
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are clear, these lines should be adopted as the borders of the new state, even if the new 
state does not actively control the territory. A state that acquires territorial sovereignty 
over an area through uti possidetis juris retains sovereignty over that territory, even if part 
of the territory is under the possession and administration of another state.1 Nevertheless, 
the uti possidetis juris doctrine gives precedence to establishing boundaries, considering 
the paramount significance of border stability for peacekeeping.2 This is despite the im-
portance of the principle of self-determination in shaping governance mechanisms in the 
post-colonial context.

In addition to its application on the African continent, the protection of the territorial 
status quo and the application of the uti possidetis juris principle have also been noted 
in Asia.3 Thus, following the emergence of new independent states from the process of 
decolonization, there was an evolution of the uti possidetis doctrine. The main aim of 
this evolution is to underscore the principle of stability of state borders and to ensure the 
territorial legitimacy of the new states.4

Recent decades have demonstrated that uti possidetis juris is utilized not only in the con-
text of decolonization. This principle has been applied in determining the borders of states 
that emerged from the dissolution of Yugoslavia, Czechoslovakia, and the Soviet Union.5

 
2. Separate Aspects of the Application of the Uti Possidetis Juris Doctrine
The uti possidetis juris principle, a tenet of international law, is employed in deter-

mining the borders of a state during its independence. It is considered in the context of 
territorial issues in the process of obtaining independence and approaches the process of 
forming statehood.6 Uti possidetis is recognized as a general principle of international law.7 
The International Court of Justice, in the Burkina Faso/Mali case, explained that by gaining 
independence, a new state acquires sovereignty over the territory and borders bequeathed 
to it by the colonial power, and international law, and therefore the uti possidetis principle, 
is applied to the new state immediately from this moment.8

As elucidated by the International Court of Justice in the El Salvador/Honduras border 
dispute, uti possidetis juris is a retrospective principle in the sense that it transforms ad-
ministrative borders, originally intended for entirely different purposes, into international 
borders.9 Thus, uti possidetis juris is an exception to what is known in international law as 
the intertemporal rule, which gives importance to the law in force at the time of the action. 
In contrast, uti possidetis juris reinterprets the legal meaning of past acts, transforming 
lines of administrative demarcation into internationally recognized borders.10

1  Ibid, paragraph 23.
2  Ibid, paragraph 25.
3  ICJ Judgement, Case Concerning The Temple of Preah Vihear (Cambodia v. Thailand), General list No. 45. 
15.06.1962, ICJ Reports 6, 16 <https://www.icj-cij.org/sites/default/files/case-related/45/045-19620615-JUD-01-00-EN.pdf> 
{accessed: 12.12.2023}.
4  Jennings and Watts (eds.), Oppenheim’s International Law, ninth edition. 1992. 670.
5  Justin A. Evison, MIGs and Monks in Crimea: Russia Flexes Cultural and Military Muscles, Revealing Dire Need for 
Balance Of Uti Possidetis and Internationally Recognized Self-Determination, 220 MIL. L. REV. 2014. 95; Shaw, M. N., 
“Named Paper”, supra note 1, 106.
6  Crawford, J., The Creation of States in International Law, Oxford University Press. 2006. 107.
7  Burkina Faso v Mali Case, supra note 18, paragraph 23.
8  Ibid, paragraph 30.
9  Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), supra note 15, para-
graph 43.
10  Bell, A. and Kontorovich, E. Palestine, Uti Possidetis Juris and the Borders of Israel. 58 Arizona Law Rev. 2016. 644
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In the context of the uti possidetis juris principle, outcomes are influenced by the “crit-
ical date” — the moment at which the rights of the parties are crystallized, beyond which 
subsequent actions do not alter the established legal situation.1 For uti possidetis juris, this 
“critical date” is the moment of gaining independence.2

The application of the uti possidetis juris principle ensures that the sovereignty of the 
new state extends over the entire territory, aiming primarily to eliminate any terra nulli-
us condition, where a territory remains ownerless and unclaimed.3 When multiple states 
emerge and become independent from a single territory simultaneously, or when a state 
achieves independence in a portion of a territory while the rest does not become terra 
nullius, the uti possidetis juris principle necessitates consideration of the territorial extent 
of the new state. It is essential to account for the actual administrative control exercised 
over the territory in question prior to independence, determining the scope of action of 
the administrative unit for the purposes of uti possidetis juris.4

During the evolution of the uti possidetis juris doctrine, its application has not always 
been uniform. There have been instances where states, upon liberation from colonial rule, 
found their borders altered from those existing prior to independence, as seen in the case 
of Cameroon, and cases of division at independence, such as the Rwanda-Urundi situa-
tion.5 The compromise reached in the Honduran border dispute of 1933, which involved 
an exchange of territories, established a border that deviated from the uti possidetis line 
by considering the consequences of each side’s incursions into the other’s territory.6 Fur-
thermore, it is important to note that in these specific instances, decisions regarding the 
status of the territories were made by the populations themselves, and deviations from the 
uti possidetis principle were agreed upon by mutual consent. In the Burkina Faso/Mali 
case, the International Court of Justice clarified that the parties, despite requesting the 
application of the uti possidetis juris principle to resolve their border dispute, should also 
adhere to this principle even in the absence of an agreement.7

There are instances where the application of the uti possidetis juris principle encoun-
ters challenges, leading to the consideration of other historical and legal factors through 
mutual compromise when defining the border. For instance, in the Salvador/Honduras 
land, island, and maritime border dispute, the International Court of Justice observed that 
borders that have remained undefined since independence, such as in this case, are those 
where the arguments for uti possidetis juris itself become contentious. In such situations, 
uti possidetis juris provides guidance in an uncertain voice.8

In the same case, the court highlighted that the uti possidetis juris principle encompass-
es issues of territorial ownership and border demarcation. A key element of this principle 
is to negate the concept of terra nullius.9 Accordingly, the court, to avoid the notion of 

1  Shaw, M. N. “Named Paper”, supra note 1, 130.
2  Ibid, 130.
3  Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), supra note 15, para-
graph 42.
4  ICJ Judgement, Frontier Dispute (Benin/Niger), General list No. 125.12.07.2005, para 30 <https://www.icj-cij.org/sites/
default/files/case-related/125/125-20050712-JUD-01-00-EN.pdf > [accessed: 12.12.2023].
5  Ratner, S. R. Drawing A Better Line: Uti Possidetis and the Borders of New States. 90 AM. J. INT’L L. 1996. 599.
6  Honduras Borders Case (Guat./Hond.), 2 R.I.A.A.1933.1356-1357 <https://legal.un.org/riaa/cases/vol_II/1307-1366.pdf> 
[available 12.12.2023]
7  ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra note 18, paragraph 20.
8  Land, Island and Maritime Frontier Dispute (El Salvador/ Honduras: Nicaragva intervening), supra note 18, para-
graph 41.
9  Ibid, paragraph 42.
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terra nullius, applied this principle to matters of territorial affiliation. It elaborated that 
uti possidetis juris aims to establish borders, define territorial limits, and ensure border 
protection.1 The legitimacy of a border is seen as separate from the legality of territorial 
ownership, and the authenticity of the border stands legally independent from the legal 
instrument that establishes it. In the Libya/Chad case, the International Court of Justice 
observed that an established border maintains its legal existence based on the fundamen-
tal principle of border stability, irrespective of the treaty’s nature and status, and that the 
termination of an agreement does not affect the legal existence of an established border.2

The uti possidetis juris principle is universally applicable and is not confined to any specific 
region. In the Burkina Faso/Mali case, the International Court of Justice explicitly affirmed that 
uti possidetis juris does not represent a special rule applicable solely to one particular system of 
international law. Instead, it is a general principle intrinsically linked to the phenomenon of 
gaining independence, irrespective of the location.3 The application of this principle in Africa is 
not merely a practice contributing to the gradual establishment of a principle of customary in-
ternational law exclusive to the African continent, as was previously the case in Latin America. 
Rather, it signifies the implementation of a universal rule of action in Africa.4 The application 
of the uti possidetis juris principle reinforces5 the principle of territorial integrity of states and 
plays a pivotal role in fortifying the principle of stability of state borders.6

 
3. Uti Possidetis Juris Principle Under International and Administrative 
Boundaries
During the emergence of a new state, the uti possidetis juris principle is applied to 

transform former borders into international borders, thereby defining and establishing the 
new state’s boundaries based on former borders. The boundaries under consideration for 
the new state may be either former international borders or former administrative borders, 
with each situation being distinct.7

International borders separate sovereign states and are primarily established through 
the agreement of states, reflected in bilateral or multilateral treaties. Such borders remain 
in effect and operational regardless of any change in sovereignty and are binding on the 
new state. Any unilateral change could infringe upon the interests of the second state. 
These boundaries remain in force and are valid until amended with the consent of the 
parties involved.8

In the Guinea-Bissau/Senegal arbitration dispute, a question arose regarding whether 
the uti possidetis principle could solely be applied to treaties concluded long before in-
dependence. It was argued that treaties concerning the fundamental aspects of the right 
to self-determination, signed by the colonial power, were invalidated after independence 
commenced.9

1  Ibid, paragraph 45.
2  ICJ Judgement, Case Concerning The Territorial Dispute (Libian Arab Jamahiriya/Chad). General List No.83. 
03.02.1994, para 72, 73 <https://www.icj-cij.org/sites/default/files/case-related/83/083-19940203-JUD-01-00-EN.pdf> [ac-
cessed: 12.12.2023].
3  ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra note 18, paragraph 20.
4  Ibid, paragraph 21.
5  Shaw. M. N., International Law. Cambridge University Press. 2008. 527–528.
6  Jenning5, R. and Watts, A. (eds.), Oppenheim’s International Law (9th edition), Longman, London 1996, 669–670.
7  Shaw, M. N “Named Paper”, supra note 1, 111.
8  Ibid, 112.
9  Arbitration Tribunal For The Determination of The Maritime Boundary (Guinea-Bissau v, Senegal), Arbitral Award, 
1989, paragraph 40.
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However, the arbitral tribunal disagreed with this perspective. It maintained that a 
border treaty concluded by the colonial power before the internationalization of the lib-
eration process did not need to fulfill any special conditions to be enforceable against the 
successor state. There exists no norm in international law mandating such a requirement.1

The acknowledgment of internationally recognized borders by the newly formed state 
is an established norm. The International Court of Justice, in the Burkina Faso/Mali case, 
highlighted that the obligation to acknowledge previously established international borders 
during the legal succession of states is derived from a general principle of international 
law. This obligation exists irrespective of whether it is explicitly expressed through the 
uti possidetis formula.2

The principle of continuity of international borders extends beyond the scope of uti 
possidetis. Uti possidetis juris pertains solely to the territorial aspects of statehood attain-
ment, primarily in cases involving territorial reconfiguration or regrouping. In situations 
where a new state emerges without territorial changes, the principle of continuity of 
international borders applies.3

It is essential to distinguish between the legal status of administrative borders and in-
ternational borders. Administrative boundaries, established through national legislation 
for domestic purposes, divide the state’s territory into various units. Unlike international 
borders, administrative boundaries are not fixed and may undergo alterations in many 
instances.

In the Dubai/Sharjah case, the arbitration court emphasized that borders established 
through agreements, arbitration, or court decisions cannot be equated in value. In such 
cases, involved parties have the opportunity to present their arguments. Conversely, ad-
ministrative borders set by the government, where the interests of parties might be disre-
garded, serve a different purpose, depending on the specific political or economic context, 
based on non-legal criteria.4

Utilizing the uti possidetis principle, former administrative boundaries underwent a 
transformation into international borders. Administrative borders, initially designated 
for entirely different objectives, assumed the status of international borders through this 
principle.5

Despite the clear and indisputable distinctions between international and administra-
tive borders, the impact of Uti Possidetis lies in the conversion of administrative borders 
into international ones. However, it’s essential to note that not all administrative borders 
are eligible for such transformation into international borders. Hence, the challenge in 
international law is precisely related to determining which administrative borders have 
this potential.6

In applying the uti Possidetis principle in the colonial context, emphasis is placed on the 
administrative units established by the colonial power, rather than any pre-existing ones.7 
For instance, in the Salvador/Honduras case, the court observed that it was the adminis-
trative boundaries of Spanish colonial units, not the administrative boundaries of Indian 
1  Ibid, paragraph 43.
2  ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra note 18, paragraph 24.
3  Shaw, M. N “Named Paper”, supra note 1, 114.
4  Court of Arbitration, Dubai-Sharjah Border Dispute, 91 I.L.R. 1993. 579.
5  ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra note 18, 
paragraph 23; Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), 
და supra note 15, paragraph 43.
6  Shaw, M. N., The Heritage of States: The Principle of Uti Possidetis Today, supra note 1, 118.
7  Ibid, 118.
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settlements, that were transformed into international borders through the application of 
Uti Possidetis Juris.1 Similarly, in the case of a federated state, the administrative boundar-
ies between the constituent entities of the former federated state are of significance.2 The 
timing aspect also holds importance in this context. It is feasible to convert administra-
tive boundaries existing at a specific moment in time into international boundaries.3 The 
concept of the “critical date” becomes relevant, where specific rights and boundaries are 
established, and it continues to apply when the uti Possidetis Juris principle comes into 
effect. This principle, as noted by the International Court of Justice in the Burkina Faso/
Mali case, is not applied retroactively but takes immediate effect from the moment of the 
new state’s emergence. Therefore, the moment of the new state’s independence serves as 
a “critical date” in this regard.4

Following the emergence of a new state, the principle of territorial integrity extends 
to the territory of this state within the boundaries established using the uti Possidetis Ju-
ris principle. The uti Possidetis Juris principle aims to promote international stability by 
safeguarding the inviolability of the former borders adopted by new states.

4. The Question of Applying the Uti Possidetis Juris Principle Outside the Con-
text of Decolonization and the Case of the Collapse of the Former Soviet Union

Uti Possidetis Juris is not solely confined to the context of decolonization. The at-
tainment of independence through traditional decolonization and secession outside of 
decolonization contexts differs across various aspects. Decolonization is governed and 
acknowledged by international law, and its legality is intrinsic to this process. The quest 
for independence during decolonization is intertwined with the realization of the right 
to self-determination and is founded on legitimacy. Conversely, in non-colonial secession 
scenarios, independence is pursued based on effectiveness, posing a challenge to legiti-
macy. However, it is worth noting that the application of Uti Possidetis Juris originated 
and evolved primarily in response to secessionist movements in Latin America during the 
19th century, where it began as a mechanism to formalize the borders of emerging states.5 
Furthermore, it cannot be asserted that international law is fully applied to the process of 
state formation through secession. State formation does not occur in legal vacuums; the 
issue of the use of force in this process is considered.6 Statehood requires a factual basis, 
but these facts must be legally evaluated and given significance. To undergo legal eval-
uation, facts must be conceptualized.7 Both in decolonization contexts and in secession 
scenarios outside of decolonization, a new state emerges, yielding the same outcome. In 
both scenarios, Uti Possidetis can function to ensure stability by delineating boundaries.8 
During the collapse of Yugoslavia, the application of Uti Possidetis was endorsed by the 
Arbitration Commission (Badinter Committee). It noted that while originally utilized to 
1  ICJ Judgement, Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), supra 
note 15, paragraph 50. 
2  Shaw, M. N., “Named Paper”, supra note 1, 118.
3  Ibid, 118.
4  Burkina Faso v Mali Case, supra note 18, paragraph 30.
5  Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by Peters, A., 
supra note 4, 108.
6  Ibid, 108.
7  Crawford., J. and Nouwen, S. eds, “Statehood after 1989: “Effectivites” between Legality and Virtuality” by Peters, A. 
in Select Proceedings of the European Society of the International Law, Vol. 3. Hart publishing 2012, 171.
8  Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by Peters, A., 
supra note 4, 114.
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resolve decolonization issues in Latin America and Africa, Uti Possidetis is now acknowl-
edged as a universal principle. Unless otherwise agreed upon, former borders transition 
into international borders safeguarded by international law.1 Regarding the right to self-de-
termination, the commission also emphasized that unless otherwise agreed upon by the 
involved states, the right to self-determination does not imply boundary changes at the 
time of independence (Uti Possidetis Juris).2

It should be emphasized that the general stance is that uti possidetis juris neither pro-
hibits nor permits secession.3 This principle is primarily concerned with delineating bor-
ders post-independence and remains agnostic on the question of whether secession should 
occur.4 It is a response to the reality of a new state with its territory and borders already 
in existence. Uti Possidetis is not invoked during the process of gaining independence 
but rather after independence has been achieved.5 This principle, aimed at safeguarding 
territorial integrity at the moment of independence, does not come into effect during the 
process of attaining independence itself.6 Moreover, it is important to acknowledge that 
self-determination and secession inherently involve territorial aspects, emphasizing the 
assignment of specific territory to distinct entities. In this process, the territorial compo-
nent holds significance, aiming to ensure the integrity of territories by recognizing and 
delineating specific borders. Uti Possidetis, in this regard, aligns with the principles of 
self-determination and non-interference in domestic affairs,7 as it establishes territorial 
boundaries while also supporting self-determination.8 Additionally, by setting territorial 
borders, this principle seeks to mitigate external threats. The International Court of Jus-
tice, in the Burkina Faso/Mali case, underscored that the implementation of Uti Possidetis 
fosters respect for the inviolability of borders.9 Uti Possidetis aims to prevent border 
disputes arising from external pressures and internal conflicts, thereby safeguarding the 
independence and stability of new states.10

In December 1991, the dissolution of the Soviet Union led to the establishment of the 
Commonwealth of Independent States (CIS), as announced. The Minsk Treaty of Decem-
ber 8, 1991, Article 5, explicitly states that the parties recognize and uphold the sanctity 
of the existing borders of the Commonwealth.11 Additionally, on December 21, 1991, the 
Alma-Ata Declaration was adopted, wherein signatory states (excluding the three Baltic 
states - Latvia, Lithuania, Estonia - and Georgia, which later joined the CIS in 1993) af-
firmed each other’s territorial integrity, respected existing borders, and pledged allegiance 
to the UN Charter.12 Although these documents do not explicitly mention the uti Possidetis 
1  The Arbitration Commission of the Conference on Yugoslavia (Badinter Arbitration Committee) Opinion No 3, 92 
ILR 168. 1992. 171.
2  Ibid, 168.
3  Rathner. S. R., Drawing a better Line: Uti Possidetis and the borders of New States. 90 AJIL. Cambridge University 
Press 1996. 601.
4  Corten. O. et al. eds. “Le problème des frontières en cas de dissolution et de séparation d’Etats: quelles alternatives?” 
by Kohen. M. G., in Demembrements d’Etats et delimitations territoriales, Bruxelles, 1999. 400.
5  Ibid, 375.
6  Kohen. M. G. ed., Secession: International law perspectives. Cambridge University Press. 2006. 14-15.
7  Hasani, E., Named Paper, supra note 14, 286.
8  ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra note 6, paragraph 20.
9  Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by Peters, A., 
supra note 4, 117, 118.
10  ICJ Judgement, Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali), supra note 6, paragraph 20.
11  Article 5. Minsk Treaty of 1991 of December 8 https://www.refworld.org.ru/pdfid/52f8f06a4.pdf > [accessed: 12.12.2023].
12  Alma-Ata Declaration of 1991 December 21 https://www.bits.de/NRANEU/START/documents/alma-ata91.htm [ac-
cessed: 12.12.2023].
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principle, their intent is evidently aligned with it. By affirming territorial integrity and 
respecting existing borders, these agreements implicitly endorse the uti Possidetis doctrine, 
which ensures the international and regional legitimacy of new borders. Furthermore, 
these accords underscore that classical rules of international law safeguard established 
borders unless mutually agreed upon changes occur.1

Uti Possidetis pertains to boundary delineation, while the inviolability of borders 
concerns their defense.2 While these principles often align temporally, the application 
of territorial integrity and border inviolability is not solely contingent on uti Possidetis. 
Boundaries can be determined through various principles and procedures, and the invio-
lability of borders is not merely a tacit substitution for uti Possidetis. References to border 
inviolability in international documents do not necessarily rely on uti Possidetis.3 However, 
in the case of the Soviet Union’s dissolution, uti Possidetis was the determining factor, 
with no alternative practices observed. It’s noteworthy that uti Possidetis’s application in 
secession beyond decolonization contexts is viable, recognized, and customarily extended. 
The European Commission’s guidelines4 on international recognition, notably addressing 
the former Soviet Union and Yugoslavia, underscore the widespread acceptance5 of uti 
Possidetis in this domain. Additionally, developed state practices and Security Council 
resolutions supporting the territorial integrity of Georgia6 and Azerbaijan7 further affirm 
the international embrace of the uti possidetis principle in this specific context.8

Following the dissolution of the Soviet Union, the principle of Uti Possidetis was ap-
plied exclusively to the constituent republics. The 2009 report from the European Union’s 
fact-finding mission, known as the Tagliavini Commission, explicitly states that in the 
context of the Soviet Union, Uti Possidetis pertained solely to the borders of the constituent 
republics. This principle was not extended to autonomous entities or subdivisions of a lower 
order.9 Similarly, in the case of the former Yugoslavia, the application of Uti Possidetis 
was advocated by the Badinter Committee to be limited to the republics alone.10 Utilizing 
the principle of Uti Possidetis Juris, the former administrative borders that delineated the 
constituent republics of the Soviet Union were converted into international boundaries. 
Consequently, each Soviet republic, including Georgia, attained independence with its 
administrative boundaries from the Soviet era intact. Following the re-establishment of 
its independence, Georgia’s national territory was officially demarcated on December 21, 
1991.11 Following the establishment of specific borders through the application of the Uti 
Possidetis Juris principle, any infringement upon these borders is not recognized by the 

1  Shaw, M. N., Named Paper, supra note 1, 110.
2  Corten. O. et al. eds. Droit des peuples à disposer d’eux-mêmes et uti possidetis: deux faces d’une même médaille? by 
Corten. O., in Demembrements d’Etats et delimitations territoriales, l’uti possidetis en question(s), Bruxelles 1999. 432.
3  Walter, Ch. et al. eds., The Principle of Uti Possidetis Juris: How Relevant Is It for Issues of Secession? by Peters, A., 
supra note 4, 128-129.
4  EC Declaration on the `Guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union”, 4 
EJIL. 1993. 72.
5  Shaw, M. N., “Named paper”, supra note 1, 110.
6  Security Council Resolutions 876 (1993), 896 (1994), 906 (1994), 937 (1994), 977 (1995), 993 (1995), 1036 
(199 6).
7  Security Council Resolutions 822 (1993), 853 (1993), 874 (1993), 884 (1993).
8  Shaw, M. N., Named Paper, supra note 1, 110-111.
9  EU Report of the Independent International Fact-Finding Mission on the Conflict in Georgia, 2009. 143 <https://
www.echr.coe.int/documents/d/echr/HUDOC_38263_08_Annexes_ENG> [available 12.12.2023].
10  Badinter Arbitration Committee Opinion No 3, supra note 64, 171.
11  1995 Constitution of Georgia, Article 1(2), available at https://matsne.gov.ge/ka/document/view/30346?pub-
lication=36 [accessed 12.12.2023].
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international community. The Tagliavini Commission’s report underscores that, in accor-
dance with the widely accepted Uti Possidetis principle, only the constituent republics of 
the former Soviet Union, including Georgia, are entitled to independence following the 
disintegration of such a vast entity as the Soviet Union. This principle does not extend 
to territorial subdivisions within these republics, such as South Ossetia and Abkhazia, 
which do not possess the right to secede from Georgia. Consequently, the recognition of 
South Ossetia and Abkhazia as separate entities by a third country is deemed a violation of 
international law. Such recognition constitutes unlawful interference in the sovereignty 
and territorial integrity of the concerned state, in this instance, Georgia. This action con-
tradicts the Helsinki Final Act’s principles, which mandate that participating states must 
uphold each other’s sovereign equality and distinctiveness, including the rights inherent to 
sovereignty. Specifically, this encompasses the right to legal equality, territorial integrity, 
freedom, and political independence for all nations.1

Within the Soviet Union, Abkhazia and South Ossetia were classified as third and 
fourth-level administrative units, respectively, and both were integral parts of Georgia.2 
The principle of Uti Possidetis was not applied to these regions. In the context of the Soviet 
Union (as well as the former Yugoslavia), the application of Uti Possidetis was confined 
solely to the first-level units, the constituent republics. There is no precedent for extending 
Uti Possidetis to lower-level administrative divisions within the Soviet Union.3 Georgia 
today is a unitary state. The Constitution of Georgia’s first article affirms that Georgia is 
an independent, united, and indivisible state. This status was validated by the referendum 
conducted on March 31, 1991, across the entire territory of the country, including the 
Abkhazian ASSR and the former South Ossetian Autonomous District.4 Furthermore, 
Georgia’s state independence was reinstated on April 9, 1991. In the context of unitary 
states like Georgia, the applicability of the Uti Possidetis principle is considered to be 
limited.5 After gaining independence, the application of the Uti Possidetis Juris principle 
resulted in the conversion of the borders of the former Soviet Union’s allied republics 
into international borders. This action effectively “froze” the geopolitical situation, with 
the international community not supporting further fragmentation. The Uti Possidetis 
principle establishes a critical date, legitimizing the status quo at that moment. Thus, the 
pre-independence administrative boundaries, which were in place before this enactment, 
cannot be contested against the new international borders established by Uti Possidetis. 
In Georgia’s context, this meant that upon achieving independence, the administrative 
boundaries encompassing Abkhazia and South Ossetia were recognized as legal, and any 
contention over these territories was deemed invalid. The essence of Uti Possidetis is to 
resolve disputes by affirming the legality of territorial boundaries as they existed at the 
moment of independence, thereby precluding challenges to these borders based on previ-
ous territorial claims or arrangements.6

Following the attainment of independence, the principle of Uti Possidetis Juris was 
applied, transforming only the borders of the former Soviet Union’s allied republics into 
1  Independent International Fact-Finding Mission Report, supra footnote 84, p. 143, available at https://www.echr.
coe.int/documents/d/echr/HUDOC_38263_08_Annexes_ENG [accessed 12.12.2023].
2  Constitution of the USSR 1977, Articles 83 and 87, available at https://www.prlib.ru/en/node/420906 [accessed 
12.12.2023]; Constitution of the USSR 1936, Article 25, available at https://www.prlib.ru/en/node/420907 [accessed 
12.12.2023].
3  Peters, A. “Named Paper” supra note 4, 121. 
4  1995 Constitution of Georgia, supra note 86, article 1.
5  Shaw, M. N., Peoples, Territorialism and Boundaries. supra note 7, 504.
6  Peters, A. “Named Paper”, supra note 4, 123.
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international borders, thus “freezing” the situation. The international community does 
not support further fragmentation.1 The Uti Possidetis principle establishes a critical date, 
legalizing the borders as they existed at that moment. Thus, the pre-independence admin-
istrative boundaries, including those encompassing Abkhazia and South Ossetia within 
Georgia, were legitimized, and disputes regarding them were intended to be resolved. 
Uti Possidetis aims to eliminate disputes, including those stemming from prior territorial 
irregularities.

However, the extension of control over territories like Abkhazia and South Ossetia, 
which are largely under Russian influence post-independence, does not justify the ini-
tiation of a new Uti Possidetis in favor of the separatist regions. State practice does not 
endorse an expanded application of Uti Possidetis.2 While in some instances formal data 
and actions have been assessed to determine the presence of territorial divisions at critical 
moments, such evaluations have never applied to control acquired over a territory by a 
state after its independence.3

It is important to recognize that the principle of Uti Possidetis serves as a general prin-
ciple which, following the establishment and recognition of a state, prevents arbitrary 
changes to the state’s existing borders.

Conclusion
International law highly prioritizes the stability of borders. The establishment of state 

borders and their international recognition constitute fundamental aspects for any nation. 
In this context, the application of the Uti Possidetis Juris principle plays a significant role. 
This principle, universally applied, chiefly aims to underscore the stability of state borders 
and to secure the international legitimacy of the new state’s borders.

Following the formation of a new state, the principle of territorial integrity is applied 
to the state’s territory within the confines determined by the Uti Possidetis Juris principle. 
The essence of Uti Possidetis Juris is to foster international stability by safeguarding the 
sanctity of the old borders embraced by new states.

Broadly speaking, the Uti Possidetis Juris principle neither directly prohibits nor per-
mits secession. Its application is initiated post-independence, focusing on delineating 
borders. By establishing the borders of a new state and ensuring these borders’ interna-
tional legitimacy, the principle acts as a barrier against the arbitrary alteration of a state’s 
existing borders. Throughout its development, the application of the Uti Possidetis Juris 
doctrine has not been entirely consistent. There have been instances where states emerged 
from colonial rule with borders that differed from those in place before independence. 
Additionally, there were situations where divisions occurred at the point of gaining inde-
pendence, but deviations from the Uti Possidetis principle were made through agreements. 
Violations of boundaries established and recognized under the Uti Possidetis Juris principle 
are not upheld by established practices and laws. Recent decades have demonstrated that 
the Uti Possidetis Juris principle is utilized beyond the decolonization context. It has been 
applied in delineating the borders of states emerging from the disintegration of Yugoslavia, 
Czechoslovakia, and the Soviet Union. The principle is also relevant where there is no 
explicit agreement on its application, underscoring its significance in the modern geopo-

1  Ibid, 123.
2  Wolfrum. R. ed. “Uti Possidetis Doctrine”, by Nesi. G. in The Max Planck Encyclopedia of Public International Law. 
Oxford University Press. 2013, para 10.
3  Peters, A. “Named Paper”, supra note 4, 123.
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litical landscape and its role in ensuring the stability and legitimacy of state borders. The 
Uti Possidetis principle is specifically invoked at the inception of a new state and does not 
apply to situations unrelated to the formation of a new state. Its primary function is to 
convert administrative borders into international borders. However, not all administrative 
boundaries are eligible for such transformation. A key challenge in international law is 
determining which administrative borders can be transformed into international borders. 
Established practice indicates that, in the case of a federated state, the administrative 
boundaries that exist between the higher-level units composing the former federated state 
are considered significant. Upon the dissolution of the Soviet Union, the Uti Possidetis Juris 
principle was applied exclusively to the former administrative borders of the constituent 
republics. This principle does not extend to autonomous or lower-level units. There is no 
precedent for a new application of Uti Possidetis that would apply to these lower-level 
units in the event of the Soviet Union’s collapse.

Following the disintegration of the Soviet Union and the subsequent restoration of its 
independence, Georgia’s former administrative borders as the Georgian SSR were con-
verted into the international borders of an independent Georgia. This transformation is 
upheld by the practice of democratic states, and international law does not endorse further 
partitioning. Consequently, there is no legal foundation for Abkhazia and South Ossetia to 
invoke the Uti Possidetis principle to justify separatist aspirations. Moreover, international 
law generally does not support the exercise of self-determination by populations within a 
democratic state in the form of secession. This stance reinforces the principle of territorial 
integrity and sovereignty of states, limiting the application of self-determination to prevent 
the fragmentation of established states without a compelling legal basis.
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DISCIPLINARY PROCEEDINGS AS A PREVENTIVE
MECHANISM FOR ENSURING THE RIGHT TO A FAIR TRIAL

Abstract
The existence of mechanisms for disciplinary proceedings against judges is important 

both to ensure the accountability of judges in a democratic society and to strengthen con-
fidence in the judicial system.

To ensure the authority of the judiciary, the judge must recognize and follow the rules 
and standards of conduct necessary to protect the prestige of justice. Every action of a 
judge must be based on the rules of judicial ethics, and such behaviour, which violates the 
established standard and, in its essence, represents a possible disciplinary offense, must be 
evaluated by the body implementing disciplinary proceedings within the framework of 
disciplinary legislation.

On the other hand, disciplinary proceedings contribute to the understanding of the 
judge’s behaviour in such a way as to ensure the use of disciplinary proceedings as a preven-
tive mechanism, and the mentioned type of proceedings itself should not pose a threat to 
the fundamental values of independence and impartiality of the court. In addition, during 
the disciplinary proceedings, it should be ensured that the proceedings are conducted with 
proper quality and in a prescribed manner.

Keywords:
Court, judge, judicial ethics, justice, fair trial, disciplinary proceedings.

Introduction
Ensuring the enjoyment of the right to a fair trial and the potential for its realization 

holds a significant place in the justice system. The right to a fair trial is crucial for every 
citizen, providing them with the opportunity to benefit from the guarantees associated with 
this right. Furthermore, the right to a fair trial, coupled with the possibility of effectively 
utilizing mechanisms for the protection of rights, plays a pivotal role in safeguarding the 
rule of law and upholding the principles of justice.

The most effective method to prevent violations of judicial independence and the right 
to a fair trial is through a system of disciplinary proceedings. The smooth operation of this 
system is vital not only for responding appropriately in the event of violations but also for 
preventing future infractions.
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The existence of these mechanisms, alongside the potential for their inefficient use, 
underscores the relevance of this study and highlights the significance of conducting re-
search in this area.

This article delves into the importance of disciplinary proceedings within the frame-
work of the right to a fair trial. It examines the perspectives of the European Court of 
Human Rights and the legislative measures in this area within Georgian law. To this end, 
the article explores various decisions and analyses practices related to the realization of 
the right to a fair trial in the context of disciplinary proceedings.

1.  Essence and Importance of the Right to a Fair Trial
The right to a fair trial encompasses several fundamental principles, including the right to 

access the court, the independence and impartiality of the judiciary, and procedural require-
ments such as the equality of parties in adversarial proceedings, the right to public proceedings 
and reasoned decisions, and the right to have cases heard within a reasonable time frame.

The legitimacy and importance of an individual’s right to have their case considered in 
strict accordance with the right to a fair trial cannot be overstated. As such, all mechanisms 
that ensure the realization of this right are crucial, including the provision for disciplinary 
proceedings when necessary.1

Primarily, the right to a fair trial signifies the ability to appeal and legally assess any 
decisions or actions taken by state authorities that could infringe upon human rights.2 This 
underscores the intrinsic link between the right to a fair trial and the principle of the rule 
of law.

The Disciplinary Chamber of the Supreme Court of Georgia, in its decision No. 9-16 
dated July 21, 2016, elucidated that “the principle of legality is foundational to the rule 
of law. This constitutional principle mandates that no one is permitted to undertake any 
action that contravenes legislative requirements.” This statement reinforces the essential 
nature of the right to a fair trial within the framework of legal and judicial processes, 
highlighting its critical role in upholding the rule of law and ensuring justice.

Thus, the principle of legality underscores the significance of a fair trial as a funda-
mental component of human rights. The principle of a fair trial is enshrined not only in a 
country’s domestic legislation but also in numerous international legal instruments, includ-
ing Article 83 of the American Convention on Human Rights, Article 64 of the European 
Convention on Human Rights, and Article 145 of the International Covenant on Civil and 
Political Rights, among others.

Among these international statutes, the European Convention on Human Rights holds 

1  Note On International Standards and Good Practice of Disciplinary Proceedings Against Judges, OSCE Office for 
Democratic Institutions and Human Rights, Warsaw, 2018, 16.
2  Constitutional Court of Georgia 2006 December 15 №1/3/393,397 decision, II. §1.
3  The right to a fair trial) contains several relevant provisions regarding the role of Public Prosecutors in a trial. Article 
8 (1) establishes: “every person, in determining any criminal charges brought against him or his / her rights and obli-
gations of a civil, labor, financial or any other nature, shall have the right to consider his / her case within a reasonable 
period and with due guarantees Be competent, independent and impartial by the tribunal, which is pre-established 
based on the law“.
4  “Every person, in determining the basis of his / her civil rights and obligations, or the merits of the criminal charges 
presented to him / her, shall be entitled to a fair and public hearing of his / her case within a reasonable period of time 
by an independent and impartial court established on the basis of law.”
5  “All persons are equal before courts and tribunals. Each person has the right to judge each criminal charge brought 
against him / her, or to determine his / her rights and obligations in any civil process, to have his / her case fairly and 
publicly identified by a competent, independent and impartial court established on the basis of law“.
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particular significance. Article 6 of this Convention safeguards the right to a fair trial, a 
right that stands at the core of the Convention’s framework. The right to a fair trial is 
deemed crucial for the functioning of a democratic society. The primary safeguard of this 
article is the principle of the rule of law, which forms the foundation upon which society is 
built. Moreover, it embodies some of the shared traditions acknowledged in the preamble 
of the Convention, common to the nations that are signatories. Article 6 of the Convention 
is the provision most frequently invoked in cases brought before the European Court of 
Human Rights. For a matter to fall within the ambit of Article 6, there must be a dispute 
or a “contestation” over rights and obligations that are, at a minimum, acknowledged at 
the domestic level by the state legislation.1

The national protection of such a right is inseparable from the existence of an inde-
pendent judiciary. Judicial independence, in essence, is integral to the right to a fair trial. 
This independence encompasses both the institutional and individual levels. Nonetheless, 
it is crucial to recognize that the independence granted to judges is ultimately for the 
protection of human rights.

2. The Role of Judicial Accountability and Disciplinary Proceedings in En-
suring Accountability

To safeguard the judiciary’s independence and protect the right to a fair trial, it is 
essential that disciplinary proceedings and their provisions are defined with precision.2 
Judges should not be held accountable for decisions they make based on their evaluation 
of evidence and their inner convictions. A democratic society demands a high standard of 
judicial independence, which must be concrete and legally guaranteed.

Article 63 of the Constitution of Georgia reinforces the independence of judges and 
their duty to adhere to the Constitution and the law. It also forbids any interference in a 
judge’s activities or attempts to influence them, declaring such actions punishable by law. 
Additionally, this article ensures that judges cannot be compelled to report on their activ-
ities. Similarly, Article 8, paragraph 2 of the Organic Law on Common Courts of Georgia 
prohibits any influence on judges, mandating that the legal proceedings must offer adequate 
legal and procedural safeguards.

As administrators of justice, judges should not only possess strong guarantees of inde-
pendence but also uphold high standards of accountability to society. This balance between 
independence and accountability is crucial for maintaining public trust in the judicial 
system and ensuring the fair administration of justice.3

Plato, in his works, underscored the necessity for judges to be held accountable for 
overstepping their boundaries.4 Alongside the various forms of judicial responsibility,5 it 
is vital to cultivate a culture of accountable justice, which addresses both the individual 
accountability of judges and the collective responsibility of the judicial system to society.

Accountability is promoted through the transparency of judicial proceedings, wherein 
a judge provides a rationale for their decisions. This practice constitutes what is termed 
1  A/HRC/11/41, [2009], §57; U.N. Doc. CCPR/C/OP/1, Larry James Pinkney v. Canada, Communication No. 27/1978, 
[1985], §34. Sunday Times v United Kingdom, [1979] ECtHR, §49.
2  Case C-719/19, European Commission v. Poland (ECLI:EU:C:2021:366), [2021], §6
3  Shivaraj S Huchhanavar, Conceptualising Judicial Independence and Accountability from a Regulatory 
Perspective, 4 April 2023 - https://www.idunn.no/doi/10.18261/olr.9.2.3 
4  Gasitashvili E., Zambakhidze T., Loria A., Meskhishvili S.T.R., Kordzakhia Z., Moliterno J., Chubular T., Legal Eth-
ics, Tbilisi, 2021, p. 577.
5  A judge may be charged with criminal, civil, administrative, as well as disciplinary liability.
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“explanatory accountability”. Another aspect of accountability pertains directly to the con-
duct of judges, addressing the suitable form of response for misconduct, whether through 
disciplinary sanctions or criminal charges for certain actions, thereby establishing a form 
of “punitive accountability”.1

Despite the considerable level of public accountability required of judges, the European 
Court of Human Rights has stipulated that “a judge’s decision cannot be subject to revi-
sion, except through the conventional appeal process,” due to the imperative of judicial 
independence.2

Thus, in scenarios where oversight of a judge’s decision’s legality is impermissible,3 
and accountability necessitates an appropriate reaction to a judge’s actions within the 
framework of disciplinary proceedings, such proceedings serve as a crucial link between 
judicial independence and accountability. The protection of this balance is of paramount 
importance. If disciplinary proceedings are misused, they can pose a threat to judicial 
independence, potentially becoming a means of exerting undue pressure on judges or 
discrediting them, thereby undermining the integrity of court decisions and serving as a 
destructive tool.

The Kyiv Recommendations are significant in the context of disciplinary proceedings, 
setting forth general standards for this type of legal process. These recommendations 
specify that disciplinary proceedings should be initiated based on professional misconduct 
characterized as “gross, unforgivable, and degrading to the judiciary’s reputation.”4 Such 
proceedings (mutatis mutandis) amount to “enhanced official oversight,”5 underscoring the 
importance of having well-defined types of disciplinary misconduct and corresponding 
sanctions.6 This aligns with the principle of legal certainty.

In the case of “Maestri v. Italy,” the European Court of Human Rights elaborated that 
while the law cannot enumerate every possible instance of disciplinary misconduct explic-
itly, it is incumbent upon the legislature to define all norms relating to misconduct with 
the highest degree of precision possible.

Therefore, disciplinary liability serves as a response mechanism to disciplinary infrac-
tions committed by judges. The aim of these proceedings is to ensure judges properly fulfil 
their legislatively established functions, which are fundamental to the right to a fair trial. 
Disciplinary proceedings play a crucial role in maintaining and enforcing established rules 
and ethical standards, which are directly linked to the judiciary’s accountability. Further-
more, this process is designed to address the actions of those who commit misconduct 
appropriately, as well as to deter others from committing similar infractions.

Thus, disciplinary proceedings serve as a deterrent, a means of exerting pressure on 
judges to prevent them from infringing upon the fundamental rights of individuals, caus-
ing irreparable harm to the interests of others or the judiciary itself. Fair and effective 
disciplinary proceedings are crucial for upholding professional conduct among judges, 
safeguarding the interests of justice, and ensuring that the judiciary remains free from 
private interests. Consequently, the objective of disciplinary proceedings is to promote and 
1  The position of the judiciary and its relation with the other powers of state in a modern Democracy, Consultative 
Council of European Judges (CCJE), Opinion №18, 2015, 9, 26.
2  Oleksandr Volkov v. Ukraine, №21722/11, §80
3  Article 7510, paragraph 5 of the Organic Law on Common Courts of Georgia.
4  ODIHR Max Planck Minerva Research Group on Judicial Independence, Kyiv, 23-25 June 2010, §25.
5  Gogiashvili G., Judicial Law, Second Edition, Tbilisi, 2020, p. 71.
6  The Inter-American Court of Human Rights clarified concerning to disciplinary penalties that it is a punitive mech-
anism that can have a significant impact on human rights, especially in the case of dismissal of a judge (López Lone et 
al. v. Honduras, [2015] ECtHR §257).
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sustain a standard of behaviour that guarantees equitable and just treatment for all. The 
fulfilment of this aim is underpinned by the establishment, widespread adoption, and effec-
tive implementation of fair trial principles within the context of disciplinary proceedings.

3. Principles of Realization of the Right to a Fair Trial in the Process of Dis-
ciplinary Proceedings

The realization of the right to a fair trial occupies a pivotal role in the execution of dis-
ciplinary proceedings. Foremost, the normative regulation of these proceedings is critical 
to precisely define and unequivocally establish violations. Achieving this necessitates the 
establishment of a correct and enforceable practice of fair disciplinary proceedings.

In the context of clearly articulated and meticulously detailed disciplinary violations, 
it’s pertinent to highlight that the European Convention on Human Rights emphasises 
the principle of legal certainty and addresses the matter of statutes of limitations for legal 
actions. This is because, as stated by the court, statutes of limitations serve several cru-
cial objectives. Specifically, they ensure legal certainty, shield potential defendants from 
outdated and undesired complaints, and alleviate the burden on courts from adjudicating 
cases based on events that transpired in the distant past, utilizing evidence that, presum-
ably due to the passage of time, has diminished in reliability and cannot be regarded as 
comprehensive evidence.1

Article 6 of the European Convention on Human Rights, which safeguards the right to 
a fair hearing, stipulates that “Every person...shall...be entitled to a fair and public hearing 
within a reasonable time by an independent and impartial tribunal established by law.” Fol-
lowing the jurisprudence of the European Court of Human Rights, throughout the entirety 
of disciplinary proceedings, all parties must be afforded equal opportunities.2 Moreover, the 
proceedings should not only adhere to the principles of identifying misconduct and delin-
eating the process but also ensure that the judge is afforded specific rights and protections.

One foundational principle of a fair trial—the right to appeal—is also integral to the 
judges’ rights and guarantees. According to Opinion No. 3 of the Consultative Council of 
European Judges (CCJE),3 disciplinary proceedings ought to be structured in such a way 
that decisions made by the disciplinary body can be challenged in a court of law.4 Typi-
cally, in the practice of European countries, this appellate body is either a higher court or 
the Supreme Court.5

Echoing this sentiment, the Constitutional Court of Georgia has stated, “The primary 
function of a legal state is the full realisation and adequate protection of human rights and 
freedoms. The right to a fair trial, serving as a barometer for the implementation of the 
principle of a legal state, encompasses the potential for judicial safeguarding of all pro-
tected interests.” This underscores the essential nature of ensuring judicial recourse and 
protection within the framework of disciplinary proceedings, reinforcing the importance 
of such mechanisms in upholding the principles of justice and legality.6

1  Oleksandr Volkov v. Ukraine, №21722/11, §137.
2  Ibid, §87-91.
3  N5o. 3 conclusion of the Consultative Council of European Judges (CCJE) “on the principles and rules regulating 
the professional conduct of judges, particularly the norms of ethics, inappropriate behavior, and impartiality in office,” 
Strasbourg, France, 19.11.2002.
4  No. 3 conclusion of the Consultative Council of European Judges (CCJE), §72.
5  Report of the OSCE Office for Democratic Institutions and Human Rights “Best Practices and International Stan-
dards for Disciplinary Proceedings of Judges,” §47.
6  Public Defender against the Parliament of Georgia, decision of the Constitutional Court of Georgia No. 1/466.
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In alignment with Article 7554, paragraph 1 of the Organic Law on Common Courts of 
Georgia, a judge is granted the right to appeal the decision made by the disciplinary panel. 
Such an appeal is directed to the Disciplinary Chamber of the Supreme Court of Georgia, 
offering judges a meaningful opportunity to exercise their right to a fair trial effectively.

The European Court of Human Rights evaluates the right to a fair trial within disciplinary 
proceedings against the backdrop of its established jurisprudence, focusing on the principles 
of an “independent and impartial tribunal” and a “tribunal established by law.”1 The Court 
interprets Article 6(1) of the Convention to encompass the necessity for an “independent and 
impartial tribunal”. Regarding impartiality, the Court delineates two approaches: a subjective 
approach, which seeks to ascertain the personal bias or prejudice of a particular judge in a spe-
cific case and an objective approach. The objective approach scrutinises whether there exist 
any preconceived biases among the judges, particularly if they have previously participated in 
adjudicating the same case at a lower level.2 This dual scrutiny ensures that disciplinary pro-
ceedings uphold the principles of fairness and impartiality, integral to the right to a fair trial.3

Furthermore, in elaborating on the principle of a “tribunal established by law,” the 
European Court of Human Rights clarifies that, as per its jurisprudence, the objective 
of the term “tribunal established by law” is to ensure that “the judiciary in a democratic 
society is not subject to the discretion of the executive power but is governed by law.”4 
The term “established by law” encompasses not only the legal basis for the existence of 
a “tribunal” but also specifies the composition of the tribunal for each case.5 These prin-
ciples hold particular significance for disciplinary proceedings themselves, as the entity 
conducting disciplinary proceedings is regarded by the European Court of Human Rights 
as a “tribunal”.6 Hence, all conditions applied to courts under the right to a fair trial are 
also applicable to bodies conducting disciplinary proceedings.

The role of disciplinary proceedings within the context of the right to a fair trial raises 
intriguing questions. Given the principle of separation of powers, the judiciary plays a 
pivotal role in the democratic development of a state, with judicial independence being a 
cornerstone of such development.

Judicial independence is described as “a prerequisite for the rule of law [...] and a fun-
damental guarantee of a fair trial.”7 The responsibility of a judge entails rendering justice 
faithfully and impartially, free from any form of influence. This encapsulates the essence of 
independent judiciary: the freedom from external influences to safeguard citizens’ rights, 
highlighting the intrinsic link between judicial independence, disciplinary proceedings, 
and the broader framework of a fair trial within a democratic society.

As previously highlighted, the rule of law, integral to the right to a fair trial, under-
scores the necessity for transparency and predictability in disciplinary proceedings. It is 
crucial that disciplinary proceedings not only serve as a guarantor of a fair trial but also 
adhere to and are constructed upon the principles of a fair trial themselves.
1  Guide on Article 6 of the European Convention on Human Rights - Right to a fair trial, Council of Europe/Euro-
pean Court of Human Rights, 2022 - https://www.echr.coe.int/documents/d/echr/guide_Art_6_eng 
2  Sturua v. Georgia №45729/05, §33.
3  Ibid, §35.
4  Oleksandr Volkov v. Ukraine, №21722/11, §150.
5  Ibid, §151.
6  Sturua v. Georgia №45729/05, §40.
7  The final document of the Vienna meeting of representatives of the participating countries of the Conference on 
Security and Cooperation in Europe (CSCE), 1986, 1989; Copenhagen document of the CSCE conference in the field of 
human dimension, 1990; Paris charter for a new Europe, 1990; document of the Moscow meeting of the CSCE confer-
ence in the field of human dimension, 1991; MC.DOC/4/06.
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The European Court of Human Rights, along with the Constitutional Court of Georgia, 
has emphasized the significance of adhering to the principles of human rights and judicial 
determination. Furthermore, the procedures for disciplinary proceedings in Georgia, as 
outlined in the principles of the Organic Law on Common Courts of Georgia and through 
its practical application, underscore the importance and role of disciplinary proceedings.

Disciplinary proceedings, defined at a principled level, must offer the potential for ef-
fective legal remedies in practice due to their significance. In this context, it is noteworthy 
to mention that the statistical data and reports1 proactively published by bodies overseeing 
disciplinary proceedings can indicate whether judges possess the authority and resources to 
utilize the legal protections afforded to them by law. This transparency is vital for ensuring 
the fairness of disciplinary proceedings.

The proactive publication of statistical data and reports by the entities responsible 
for disciplinary proceedings is crucial for analyzing the outcomes of these proceedings. 
Moreover, this published information plays a pivotal role in educating judges. Hence, 
these reports and decisions should act as a preventative mechanism, ensuring that judges 
are well-informed about the rulings in various cases and the corresponding appropriate 
responses, fostering an environment of accountability and adherence to the principles of 
a fair trial.

As previously indicated, the proactive dissemination of statistical data and reports by 
the entities responsible for disciplinary proceedings plays a crucial role in assessing the 
outcomes of these processes. Moreover, this information serves a significant function in 
educating judges. Consequently, the reports and decisions that are published should act as a 
preventive measure, ensuring that judges are well-informed about the judgments rendered 
in various cases and the corresponding appropriate actions to take.

The establishment of criteria for disciplinary liability enables judges to understand the 
standards of behaviour expected of them. Clearly defining what constitutes disciplinary 
misconduct serves as a fair warning to those who might not adhere to the established 
norms. This approach is designed to safeguard the rule of law and uphold the principles 
of a fair trial. The objective of disciplinary proceedings is to protect the judiciary from 
capricious actions and to anticipate the expected outcomes.

Therefore, the right to a fair trial is closely linked with disciplinary proceedings, both 
through the incorporation of fair trial principles within these processes and by the pro-
ceedings themselves, which aid in facilitating the realization of the right to a fair trial for 
the parties involved in litigation.

1  The Independent Inspector’s Office, which has the exclusive authority to initiate disciplinary proceedings against 
judges, processes and publishes statistical information on a quarterly basis and annually prepares an analysis of the 
conclusions and decisions of the High Council of Justice.
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Conclusion
The investigation of disciplinary proceedings against judges represents a multifaceted 

and significantly relevant topic, one that holds considerable scientific interest. Understand-
ing the nuances of disciplinary proceedings, the right to a fair trial, and the integration 
of this right within the disciplinary process can be challenging. However, the aim of this 
article was to underscore the topic’s relevance and significance, laying the groundwork for 
future scholarly exploration. The current landscape indicates that a scarcity of academic 
research on disciplinary proceedings hampers our ability to assess their efficacy fully.

It is crucial to approach this issue with a correct understanding, given that the indepen-
dence of judges - especially under the conditions of their lifetime appointment-necessitates 
a response to misconduct through predictable disciplinary proceedings. This approach 
forms a foundation not only for the integrity of the judicial system but also contributes to 
the overall well-being of society and the nation’s advancement.

Disciplinary proceedings should avoid becoming a punitive tool against judges or a 
means to foster misconduct. Instead, their primary role ought to be the prevention of po-
tential misdeeds and the deterrence of inappropriate behaviour. The cornerstone of fair, 
independent, impartial, objective, and effective disciplinary proceedings lies in adherence 
to the rule of law and the principles of a fair trial.
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Abstract.
The article aims to identify the complex challenges of the legal regulation of gifts within 

the of public service dimension and how these challenges, in turn, impact the efficacy of 
the governance process. Under the existing legal arrangement in Georgia, there has always 
been a problem of clear regulation/enforcement of the norms governing the issue of gifts, 
has consistently impeded the realization of an efficient and effective governance system. 
This article delves into the essential conditions that must be met for the proper regulation 
of gift-giving, evaluates the risks associated with this practice, and elucidates effective 
mechanisms for mitigating these risks. Furthermore, it underscores the crucial need for 
well-defined legal norms and the establishment of robust enforcement mechanisms as its 
propulsive factor. This study has encompassed an exhaustive examination and synthesis of 
legislation governing the exchange of gifts, alongside comprehensive analysis of scholarly 
works and manuals. In the pursuit of these objectives, both general and specialized research 
methods, including but not limited to analytical, synthetic, systematic and comparative 
legal methods were meticulously employed to process the retrieved information. 

Key words: Public Administration, state servant, gift, regulation, practice.

Introduction
Clear and well-defined legal regulations regarding gifts in public service are critical for 

fostering effective and transparent governance. Such regulations are vital for the smooth 
operation of governance activities and the legal evolution of any nation. It is essential to 
establish precise legal norms concerning gifts in public service. This is to prevent undue 
restriction of civil servants’ rights while simultaneously safeguarding public interests. The 
legal framework should ensure that public servants1 remain uninfluenced, enabling them 
to perform their duties with loyalty and diligence.

However, in Georgia, the laws governing gifts in public service face issues with clarity, 
specificity, and practical enforcement and monitoring. These shortcomings negatively affect 
the functioning of public institutions, whose efficiency relies on the integrity of public servants 
and their adherence to actions within their official capacity that align with the public good.

The study of gift regulation within legislative frameworks is crucial for identifying and 

1  For the purposes of this article, civil servants are defined as those employed under civil service, professional civil 
service contracts, and administrative contracts, as well as public officials as described in Article 2 of the Law of Georgia 
on Combating Corruption.
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addressing the deficiencies in existing legislation concerning gifts in public service. This 
process involves a thorough review of the current legal norms to pinpoint their short-
comings, followed by the enhancement of these norms to establish effective methods for 
managing prohibited gifts in public service.

It’s important to acknowledge that resolving the issues surrounding the regulation of 
prohibited gifts in public service represents a significant challenge within the framework 
of “good governance” and is essential for maintaining a high level of public trust in public 
institutions. The degree of trust the public places in these institutions and their staff is in-
fluenced by several factors, among which integrity stands out. A key indicator of integrity 
is the ability to avoid the risks associated with receiving gifts, underscoring the importance 
of stringent regulations in this area.

1. The Essence of the Gift and Its Regulation
The legal framework governing civil service in Georgia is defined by the Law of Georgia 

“On Civil Service.” This legislation outlines both the operational aspects of civil service and 
the legal status of civil servants.1 Within this context, the Law of Georgia “On the Fight 
Against Corruption” specifies the rights and obligations of officials, thereby delineating the 
individuals subject to its provisions, including matters concerning gifts and the limitations on 
their acceptance. Furthermore, Government Decree No. 200 “On Determining the General 
Rules of Ethics and Conduct in a Public Institution” serves as a supplementary regulation. 
This decree addresses various issues related to gifts, including the conditions and legal pa-
rameters for their acceptance, thus providing a comprehensive legal basis for the regulation 
of gifts within the civil service.

A crucial aspect of “good governance” is development-oriented governance, which 
encompasses efforts to combat corruption, promote gender equality, and ensure the ef-
ficiency and economy of public administration.2 The act of receiving gifts by public ser-
vants or their family members can potentially foster bribery and other corrupt practices.3 
Consequently, the legal framework includes provisions to address the receipt of unlawful 
gifts. Specifically, Article 340 of the Criminal Code of Georgia penalizes public officials 
or their equivalents for accepting such gifts, imposing penalties that range from fines to 
community service.4

Public servants are mandated to exercise their duties adhering to the principles of pub-
lic service and with the utmost regard for protecting public interests.5 To safeguard these 
interests, the law imposes various restrictions on the nature and acceptance of gifts, under-
scoring the commitment to maintaining integrity and transparency within public service.

Understanding the essence of a gift and categorizing it involves distinguishing between 
allowable and prohibited gifts. The regulations on accepting gifts set limits on the gift’s 
value, identify permissible sources, and restrict certain categories of givers.6 Key to this 
process is a clear comprehension of what constitutes a gift. A gift is defined as property 
or a service provided to a public servant or their family member either without charge 
1  Legal Foundations of Public Administration, vol. 3, Khubua, G. and Zimmerman, K.P., Tbilisi, 2016, p. 194.
2  Izoria L. Modern State, Modern Administration, Tbilisi, 2009, p. 210.
3  Beselia G. Gift to Public Service Guide, p. 10.
4  The Law of Georgia on the Fight Against Corruption does not recognize the term “person equal to the official.” Ar-
ticle 332 of the Criminal Code of Georgia provides a definition for the purposes of official crime.
5  Law of Georgia, “On Public Service,” Article 8.
6  Tsukhishvili N. “Gift Policy in Public Service: Comparative Analysis of International Practice and Georgian Legis-
lation,” 2020, p. 6.
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or under favorable conditions, representing a deviation from the norm. This includes any 
complete or partial waiver of property obligations specifically granted to the public servant 
or their family member.1

The legal framework further extends the definition of a “gift” to encompass any prop-
erty or service transferred to a civil servant’s family member under the same preferential 
conditions, along with partial or complete obligation waivers. Legal analysis reveals that 
the definition of a gift covers both the public servant and their immediate family2, high-
lighting the need for clear understanding and regulation in this area to ensure transparency 
and integrity in public service.3

2. The Origin of the Gift and Its Influence on a Public Servant’s Conduct
The core of gift-giving regulations aims to scrutinize the exercise of official powers by 

a public servant, strictly prohibiting the acceptance of any gift that could potentially sway 
their actions or decision-making processes. Beyond the direct impact of the gift on a civil 
servant’s activities, it’s crucial to consider additional aspects, particularly the integrity of 
the civil servant, which might be compromised by accepting a gift, as well as the risk of 
creating an implied obligation towards the giver.4

To circumvent such scenarios under legislative guidelines, a maximum value for per-
missible gifts is established. This threshold is particularly intriguing when it comes to the 
methodology for valuing such gifts. Legally, the gift’s worth is evaluated not based on the 
labor compensation but in relation to the official salary of the civil servant.5 Legislation 
stipulates that the total value of gifts a public servant may receive during a reporting 
year should not surpass 15% of their annual official salary, and for single instances, no 
more than 5%, provided these gifts do not come from a single source.6 However, this 
stipulation does not guarantee immunity from undue influence. The exception regarding 
a single source opens a considerable loophole for the potential misuse of gifts, especially 
since there’s no distinction among different ranks within the public service. It’s also 
important to recognize that high-ranking civil servants command substantial salaries, 
and the legislative framework for calculating permissible gift values based on these sal-
aries allows for the acceptance of gifts of considerable worth. Such gifts could unduly 
influence the decisions they make or endorse. Thus, the legislative caps, while intending 
to mitigate risks associated with gifts from a single source, inadvertently introduce addi-
tional vulnerabilities when gifts originate from multiple sources, affecting the integrity 
of decision-making in governance.

The origin of a gift can be categorized as either external or internal, originating from 
either a single source or multiple sources. Government Decree No. 200 (2017) of Georgia, 
which establishes the general rules of ethics and conduct within public institutions, delin-
eates gifts from internal sources as those received from a public institution, an employee, 
or a public servant, whether in a leadership or subordinate position. Conversely, gifts from 
1  Law of Georgia, “On Fight Against Corruption,” Article 5, paragraph 1.
2  Agapishvili I., Beselia G., Tsukhishvili, N., Comments on the Resolution of the Government of Georgia on Determin-
ing Ethics and General Rules of Conduct in Public Institutions, Tbilisi, 2018, p. 17.
3  The Law of Georgia on the Fight Against Corruption defines “family member” as a spouse, minor child, stepson, or 
anyone permanently residing with the person.
4  Agapishvili I., Beselia G., Tsukhishvili, N., Comments on the Decree of the Government of Georgia on Determina-
tion of Ethics and General Rules of Conduct in a Public Institution, Tbilisi, 2018, p. 65.
5  Dvalishvili M., Makalatia e., Sanikidze Z., Turava P., Phirtskhalaishvili A., Kardava E., Wulaia I., Comments on the 
Law of Georgia on Public Service, Tbilisi, 2018, p. 212.
6  Law of Georgia, “On Fight Against Corruption,” Article 5, Paragraph 2.
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external sources are defined as those received from official state bodies of Georgia or from 
an international organization.1

This distinction between internal and external gifts further illuminates the consid-
erations necessary when evaluating the implications of a gift. It emphasizes the need to 
assess the potential influence that a gift, depending on its source, may exert on a public 
servant’s ability to fulfill their functions and duties. This differentiation aids in under-
standing how gifts from various origins can impact the integrity and objectivity required 
in public service.2

Restrictions pertaining to gifts extend to the family members of public servants as previ-
ously outlined. Specifically, the cumulative value of gifts received by a public servant’s family 
member within a reporting year must not exceed 1,000 GEL, and for single gifts, the limit is 
500 GEL, provided these gifts originate from various sources.3 This caveat is further elaborated 
in Government of Georgia’s Decree No. 200 “on determining the general rules of ethics and 
conduct in a public institution,” which stipulates that the total value of gifts from a single 
source to each family member of a public servant should not exceed 1,000 GEL. This regulation 
underlines the careful consideration given to the potential for undue influence through gifts, 
extending scrutiny to the financial interactions involving public servants’ family members, 
thereby reinforcing the framework for ethical conduct within public institutions.4

At the legislative level, a specific threshold for acceptable gift values is established, thus 
categorizing any gift exceeding this limit as prohibited. Such gifts are considered potentially 
influential on the decisions made by a public servant. It is important to acknowledge situa-
tions where the value of a received gift remains within legal bounds, yet originates from a 
party anticipating a particular decision within the public servant’s purview. In these cases, 
the gift could be seen as an attempt to sway the outcome. Consequently, public servants 
are advised to scrutinize the giver’s motives and their professional relationship with them 
to safeguard their objectivity, impartiality, integrity, and adherence to ethical principles 
in public service. Nonetheless, the responsibility for maintaining ethical standards should 
not rest solely on the individual civil servant. Legislative measures must also be in place 
to minimize such risks, especially when a gift, besides influencing a civil servant’s actions, 
could potentially undermine public trust or the confidence of their peers.5

In addition to setting a threshold for acceptable gift values, the Georgian “Law on the 
Fight Against Corruption” specifies circumstances where certain benefits are not deemed 
gifts within its framework. Notably, grants, scholarships, awards, and prizes bestowed 
by the state or international organizations are excluded from the definition of a “gift.” 
Similarly, “diplomatic gifts” received during official or working visits by a public servant, 
provided their market value does not exceed 300 GEL, and symbolic signs or souvenirs 
given at official events with a market value below 300 GEL, are also exempt. Moreover, 
property given free of charge or under favorable conditions, complete or partial waivers 
of property obligations, and services offered on preferential terms that adhere to general 
rules and are not exceptions to these rules, along with property from close relatives pro-
1  Agapishvili I., Beselia G., Tsukhishvili, N., Comments on the Decree of the Government of Georgia on Determina-
tion of Ethics and General Rules of Conduct in a Public Institution, Tbilisi, 2018, p. 68.
2  Resolution N200 of the Government of Georgia, 2017, Article 3, subparagraphs “F” and “K,” “On Determining the 
General Rules of Ethics and Conduct in a Public Institution.”
3  Law of Georgia, “On Fight Against Corruption,” Article 5, Paragraph 3.
4  Government of Georgia Resolution 2017 N200, “On Determining the General Rules of Ethics and Conduct in a 
Public Institution,” Article 10.
5  Agapishvili I., Beselia G., Kardava, E. Integrity in Public Service: Corruption Offences, Conflicts of Interest, and 
Incompatibility of Positions, 2022, p. 96.
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vided free of charge or under favorable terms, are not considered gifts.1 This delineation 
is crucial for ensuring clarity and precision, thereby eliminating loopholes and preventing 
varied interpretations.

 
3. Exploring the Normative Regulation of Gift Reception by Public Servants 
in Various Countries
The quest for refining Georgia’s existing legislation benefits greatly from examining 

the diverse practices adopted in different countries regarding the reception of gifts by 
public servants. Currently, the international landscape showcases a myriad of mechanisms 
aimed at regulating this aspect, which typically manifest as supplementary directives 
augmenting the core legislative framework and established standards, offering additional 
guidance to public servants. Notably, a common trend observed across states with well-de-
veloped public systems is the specification of gift reception regulations at both a general 
and a more detailed institutional level. This dual-layered approach underscores a global 
acknowledgment of the need for precise guidelines that cater to the unique circumstances 
and requirements of various public service sectors, thereby enhancing the clarity and ef-
fectiveness of norms governing the acceptance of gifts by officials. Given the diversity in 
the operations of public sector institutions, each characterized by its unique domain, style 
of activity, and the specific forms and risks associated with receiving inappropriate gifts 
during their functional execution, it’s crucial for each service to have tailored instructions 
or mechanisms related to its duties. A notable example of advancing the regulations on 
gift reception in the public service can be seen in Irish legislation. Here, the “Gifts to Civil 
Servants”2 guidance, developed by the Standards Commission, explicitly advises the leaders 
of all public service agencies or sub-institutions to disseminate additional information to 
their subordinate group of civil servants concerning the potential issues and guidelines 
surrounding the acceptance of gifts. This approach underscores the importance of cus-
tomized guidance to address the nuanced risks and ethical considerations unique to each 
public service facet, enhancing transparency and integrity within public administration.

A prevalent approach in regulating gift acceptance by public officials involves a compre-
hensive and precise definition of what constitutes an acceptable “gift,” the circumstances 
under which a gift is considered illegal, and the specific identification of potential givers. 
In this context, Israeli legislation offers an intriguing model. It not only establishes gen-
eral criteria for a civil servant receiving a gift but also considers the geographical context 
of the transaction. The law accounts for the value received by an official, their spouse, 
child, or any other person permanently residing “in Israel or abroad”3 as part of the gift 
exchange process. Consequently, the acceptance of an illegal gift outside Israel’s sover-
eignty is treated with the same legal obligations as those incurred within the country. This 
approach enhances the accountability and impartiality of public officials by equating the 
legal responsibilities of their actions, irrespective of the geographical location where the 
gift exchange occurs.

The German approach towards the awareness and application of legitimate circum-
stances under which a public servant may accept a gift stands out for its distinct emphasis. 
Unlike most countries, where the regulatory frameworks for gift acceptance stress the 

1  Law of Georgia, “On Fight Against Corruption,” Article 51.
2  “Civil Service Code of Standards and Behaviour,” Standards in Public Office Commission, Dublin, Ireland, 2019. 
https://www.sipo.ie/acts-and-codes/codes-of-conduct/civil-servants/Information-notice-gifts-to-civil-servants.pdf .
3  Israeli Law on Public Service (‘Public Service (Gifts) Law,’ 5740-1979, p. 2).
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organizational-corporate responsibility to ensure employees are fully informed about the 
gift-receiving requirements linked to their roles and responsibilities, Germany places a 
significant portion of this responsibility on the employees themselves. The German Bar 
Association (DAV) advocates that employees across all public institutions should proac-
tively seek out information regarding the practice of gift-giving within their organization 
at the start of their employment, or at the very least, by the time they receive their first 
gift from a business client. This self-inquiry obligation underlines the importance of indi-
vidual responsibility in maintaining transparency and ethical standards in public service.1

Creating a moral-ethical environment and mechanisms within the public sphere that 
deter and diminish the incentive for officials to accept illegal gifts is crucial. A significant 
deterrent in this context is the financial penalization of officials. This approach involves 
explicitly stipulating such penalties and their amounts within the relevant legal documents. 
A notable example of this practice is found in Israeli legislation, which imposes a fine on 
a public official who receives a gift. The fine is calculated as triple the market value of 
the gift at the time it was received or triple the amount of its value during the trial if it is 
determined that the value at that time exceeds the initial market value. This measure aims 
to significantly increase the financial risk associated with accepting illegal gifts, thereby 
reinforcing ethical conduct among public officials.

Contrary to international norms, the current Georgian legislation, specifically the “Law 
on Combating Corruption” (№982–I C., 1997), and the “Decree on Determining the General 
Rules of Ethics and Conduct in a Public Institution” (Government of Georgia Decree №200, 
2017), lacks explicit provisions or guidelines that govern the procedures for accepting gifts, 
whether material or intangible. Lobbying, defined as the act of advocacy by individuals and 
groups aimed at influencing the decisions of public servants, is a legally regulated activity 
in many countries, distinguishing between lawful advocacy and various illegal methods 
of influencing officials’ decisions, such as corruption, blackmail, and bargaining. Among 
these practices, the reception of illegal gifts by public servants or their family members 
is notably included, highlighting the need for clear regulatory frameworks to delineate 
acceptable conduct in the realm of gift-giving and lobbying activities.

In Georgia, despite various historical and social methods of influencing public servants’ 
decisions, classical lobbying—as understood by its specific terminology, characteristic 
methodology, and legal avenues of implementation—remains relatively novel and not fully 
actualized. To enhance the ethical standards of public service, it is imperative to establish 
a comprehensive legislative framework. This framework will serve as the foundation for 
fostering an open, transparent, and accountable public sector moving forward.

Moreover, Georgian legislation currently overlooks a critical aspect commonly ad-
dressed in international norms regarding gifts. Specifically, it does not consider the nu-
anced issue of receiving gifts by those officials whose decisions directly affect the lives 
of individuals or groups, categorizing it as particularly sensitive. Such officials are often 
subject to a total prohibition against accepting any gifts, regardless of their nature or value. 
A prime example of this approach is found in the Criminal Code of the Federal Republic 
of Germany, which explicitly bans certain categories of public officials, including judges, 
notaries, and those employed in public administrations, from receiving gifts, thereby up-
holding the integrity and impartiality essential to their roles.2

1  Pascual, S. “What You Should Know About Gift-Giving in the German Workplace,” 2018. https://www.thelocal.
de/20171212/what-you-should-know-about-gift-giving-in-the-german-workplace/.
2  Bribery and Corruption Laws and Regulations, Germany, GLI, 2023. German Criminal Code (Strafgesetzbuch – 
StGB), 1998, Chapter 30, sections 331-333. https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html.
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The adoption of a “No Gift Policy” by public officials is a strategy employed by various 
countries around the world, including those with less developed or emerging democracies 
such as Malaysia, Uzbekistan (within the country), and the Philippines. This policy serves 
as an additional measure to combat corruption within the public sector by eliminating 
potential conflicts of interest that may arise from gift-receiving.

In the United States, the issue of accepting gifts in the public service and the potential 
for biased decisions resulting from such gifts receive significant attention in the law. This 
approach includes specifying in relevant normative acts the types of material and intangi-
ble values that may be considered gifts, along with stipulating a threshold for the market 
value of gifts received from a single source during the calendar year (e.g., $50 in the states 
of Montana, Nebraska, Oregon, etc.). Notably, gift regulation is enforced not only at the 
federal level through agencies such as the United States Office of Government Ethics (OGE) 
but also at the individual state level. This dual-layered regulatory framework allows for the 
broadening of federal legislation as well as the customization of regulations to meet specific 
state needs, further reinforcing the integrity of public service by minimizing corruption 
risks associated with gift acceptance.

The legislation across various states exhibits diverse and nuanced approaches to the 
acceptance of gifts in public service. An example of particular interest is the legislation 
in the U.S. state of New Mexico. To mitigate the risk of potentially biased decisions by 
public officials, this legislation mandates the disclosure of gifts or the declaration of intent 
to receive gifts not only for currently serving officials but also for “nominee” candidates 
for public or political positions.1

With few exceptions for personal celebrations or anniversaries (gifts valued at $10 or 
less), U.S. law enforces stringent regulations on the exchange of gifts among officials. A 
broad prohibition exists against all gifts from a subordinate to an official who holds a high-
er position in the official hierarchy. Furthermore, it is expressly prohibited for an official 
to solicit contributions or organize fundraising for the purpose of purchasing a gift for a 
superior. Receiving a gift from an official who earns a lower salary than the gift’s recipient 
is also prohibited.2

International practices offer another compelling perspective where the Georgian 
regulatory framework shows a notable gap concerning the receipt of gifts - specifically, 
the scenario where a superior official offers a gift to a subordinate. In the legislation of 
countries with developed democracies (such as the USA, Germany, and Sweden), a vari-
ety of approaches exist regarding this matter. Unlike gifts received from external sources, 
where emphasis is often placed on the financial value of the gift, the primary concern in 
this context shifts to the nature of the gift and its appropriate evaluation. This distinction 
underlines a significant consideration: the intent and implications behind a gift from a 
superior to a subordinate, focusing on ensuring such exchanges do not compromise ethical 
standards or the integrity of the workplace.

For instance, while it may be deemed acceptable for a superior officer to present a gift 
to a subordinate during significant personal milestones such as holidays, family anniver-
saries (weddings, birthdays, the birth of a child, etc.), the dynamics shift significantly in 
other contexts. When a superior gives a gift to a subordinate employee, especially if it 
occurs repeatedly, it might be perceived as undue attention. This could be interpreted as 
favoritism, distinguishing the subordinate from their peers, potentially leading to con-
1  “Gifts / Financial Disclosure for Elected Officials & Public Servants,” Sec. 2-129 Bernalillo County Code of Conduct, 
1998.
2  “Gifts Between Employees,” U.S. Department of the Interior (DOI), 5 C.F.R. § 2635.
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cerns of gender discrimination, or even being seen as an act of inappropriate behavior 
of a sexual nature.

Thus, whereas gifts from subordinate officials to a superior might primarily be viewed 
through the lens of corruption or as a means to secure professional advancement, the prac-
tice of a superior gifting to a subordinate encompasses a broader spectrum of considerations. 
It presents a multifaceted scenario that demands a more in-depth analysis and vigilant 
oversight by the relevant administrative bodies to ensure such gestures do not undermine 
the integrity and fairness of the workplace environment.

4. Prospects for Preventing and Monitoring the Receipt of Illegal Gifts by 
Public Servants in Georgia

Currently, addressing the issue of public servants accepting illegal gifts, which can lead 
to biased decision-making, stands as a significant priority within the democratic world and 
states boasting developed public systems. To tackle this challenge, numerous countries have 
implemented a variety of mechanisms within their civil service regulatory frameworks aimed 
at mitigating this issue. However, it’s also crucial to acknowledge the practical challenges in 
completely eliminating the acceptance of inappropriate gifts by officials. These challenges 
stem from difficulties in accurately assessing the true value of a gift or understanding its 
multifaceted nature. Consequently, in nations where civil service and governance systems 
are still evolving, such as Georgia, it is essential to establish a comprehensive normative 
framework to regulate the acceptance of gifts by officials. This approach ensures a stronger 
foundation for maintaining integrity and transparency within public service.

At the modern stage, the legislation regulating the gift to the public service needs 
significant revision. “Comparative analysis of Georgian legislation shows that the cur-
rent legislative regulation of the gift policy is outdated and does not respond to modern 
challenges, both in the definition of the essence of the gift, as well as in the part of the 
established restrictions and monitoring.1 The lack of analysis and unified statistics on gift 
- related restrictions in public service is also highlighted in Transparency International 
Georgia’s research report-evaluation of enforcement of the law on conflict of interest and 
corruption in public institutions (2016-2020).2

To bolster democracy, transparency, and public trust in the civil service, it is crucial to 
continue the reform of Georgian legislation regulating this issue, drawing from effective 
international mechanisms and successful examples. The following recommendations are 
proposed for further improvement.

4.1. Implement the Uniform Gift Policy in practice and enhance public aware-
ness regarding the procedures for accepting or prohibiting gifts.

With the recent legislative updates (2023 Amendments to the law on the fight against 
corruption, #982) and the establishment of the new institution - LEPL “Anti-Corruption 
Bureau” - it becomes imperative to educate civil servants about the mandate of this new 
institution. Furthermore, it is important to inform them about the regulations concerning 
the acceptance of gifts, highlighting the role and functions of this policy in ensuring a 
transparent and accountable civil service.
1  Tsukhishvili N., “Gift Policy in Public Service: Comparative Analysis of International Practice and Georgian Legis-
lation,” 2020, p. 41.
2  Transparency International Georgia, “Assessment of Enforcement of the Law on Conflict of Interest and Corruption 
in Public Institutions (2016-2020),” p. 27.
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The successful implementation of the Uniform Gift Policy within the public service 
is intrinsically linked to enhancing public awareness. To achieve this, it is imperative for 
relevant institutions (such as the Civil Service Bureau, Anti-Corruption Bureau, and various 
governmental and civil entities) to actively employ scientific methodologies and modern 
communication tools. These efforts aim to educate civil society about the responsibilities 
and legal obligations incumbent upon both the giver and the receiver of the gift. Key fo-
cuses should include:

1.	 Establishing a clear connection between the receipt of an illegal gift and the po-
tential for sanctions and other administrative actions;

2.	 Actively promoting ethical behavior among officials, especially when a gift is de-
clared transparently and in good faith.

The efficacy of the regulatory framework governing the acceptance of gifts by public 
servants is intricately linked to the necessity of awareness-raising efforts. Under current 
legislation,1 the requirement for officials to disclose received benefits to their “direct” su-
pervisor and notify the Anti-Corruption Bureau serves as a key mechanism for monitoring 
gift acceptance by public officials. The practical success of this monitoring approach is 
deeply dependent on the integrity of civil servants, the competence and awareness of the 
officials’ “direct” supervisors regarding both existing and new regulations concerning gift 
acceptance in the civil service.

Given these considerations, it becomes clear that for the successful implementation of a 
unified gift policy, raising the awareness of officials at all levels is of paramount importance. 
This underscores the need for a comprehensive strategy to educate all involved parties 
about their roles, responsibilities, and the ethical standards required to ensure transparency 
and accountability within the public service sector.

4.2. Development of a Normative Framework and Additional Monitoring 
Mechanisms for Receiving Gifts in Public Service

Mandatory Notification for Civil Servants Upon Entry into Civil Service
Under current legislation, every individual admitted into the civil service is required 

to acquaint themselves with the principles and values embedded in the laws “On Civil 
Service” and “On Combating Corruption,” as well as the rights and duties bestowed upon 
them. This obligation is ultimately encapsulated in the civil servant’s oath,2 through which 
the official pledges their commitment to serve the populace, uphold the country’s Consti-
tution, protect public interests, among other responsibilities.

At the same time, it is important to acknowledge that the current legislation overlooks 
the obligations of the state itself, and the information procedures in place regarding an 
official’s entry into public service are significantly limited. The “oath of a civil servant,” 
in its essence, is a standardized, formal mechanism. Its mere existence, however, cannot 
ensure an official’s understanding of the ethical standards necessary for the execution of 
their duties, nor can it guarantee the official’s commitment to upholding these standards. 
Globally, numerous mechanisms have been developed to address this issue with greater 
effectiveness. Among these is the “ethical contract”3 formulated by the United States 
Office of Government Ethics. This contract requires candidates, prior to their appoint-

1  Law of Georgia, “On the Fight Against Corruption,” Article 135, paragraph 3, subparagraph “a”.
2  Law of Georgia, “On Public Service,” Article 44.
3  Lazariashvili Sh., “The Role of the Office of Government Ethics in the Federal System of Ethics Protection of the US 
Public Service,” Stu, Business Engineering, Nos. 1-2, 2017, pp. 288.
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ment, to assume written responsibility, acknowledging their full awareness of the ethical 
requirements associated with public service and their forthcoming duties, and to commit 
to adhering to these standards.

Additionally, it is worth mentioning that prior to signing the “ethical contract,” a 
designated representative from the Government Ethics Office furnishes the appointee 
with detailed and thorough information regarding the norms of official ethics pertinent 
to their future responsibilities, as well as regulations concerning the acceptance of gifts. 
Implementing a mandatory mechanism for informing civil servant candidates by the 
state, before their appointment, will undoubtedly enhance the quality and integrity of 
the Georgian civil service.

Further Details on the Procedures for Gift-Giving/Receiving Among Service 
Colleagues

The current Georgian legislation governing the practice of gift-giving in public service 
primarily addresses the flow of gifts in an ascending direction—that is, from officials at 
lower levels of the hierarchy to their superiors—as a means to identify and avert potential 
corruption. However, the legal framework lacks clarity and regulations regarding gift ex-
changes on a horizontal level (among colleagues) and, crucially, in a descending direction 
(from superior to subordinate). Addressing this legal shortfall would significantly aid in 
establishing a unified regulatory norm for gift exchanges within the service.

Introduction of a General Prohibition on Gifts for Certain Categories of Officials
The reception of a gift, regardless of its nature (personal or official), invariably exerts a 

significant psychological influence on any individual, particularly those employed in the 
public sector. This influence is especially pronounced among officials whose roles have 
a direct impact on the lives and welfare of specific individuals or groups (e.g., those in 
high political positions) or those whose duties in public service are not time-bound (e.g., 
sitting judges). Therefore, instituting a general ban on accepting non-diplomatic/protocol 
gifts for such categories of public servants would markedly aid in diminishing the risks of 
corruption.

4.3. Innovative Approaches to Gift Management in Public Service: Introduc-
ing Mechanisms for Utilizing Gifts for Public Interest

In numerous countries, there exists a registry, depository, or other archival system for 
cataloging gifts received by public officials from both domestic and international sources. 
These mechanisms serve as repositories for a wide array of exhibits, including those of 
historical, diplomatic, and jubilee significance, ensuring their preservation. However, it 
is common to find a more substantial number of gifts listed in such registries that, despite 
being diligently reported by officials or identified through monitoring efforts, lack any 
particular significance.

Irrespective of a country’s level of development, economic strength, or the effectiveness 
of its social policies, it is advisable to leverage the material potential of these gifts by chan-
neling them towards relevant objectives. The introduction of innovative and alternative 
methods for the material utilization of gifts amassed within the public service presents an 
opportunity for public resources to be effectively employed. In the context of Georgia, for 
instance, the procedure of a public auction or the gratuitous transfer of an item, through 
granting the right to sell it for a designated purpose, can be explored (E-auction.ge). This 
approach facilitates the conversion of gifts into valuable assets that can support public in-
terests, offering a practical solution to managing the plethora of gifts within public service.
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Conclusion
In contemporary public systems, particularly within developed democracies, the receipt 

of gifts in public service and the strategies to mitigate potential associated risks receive sig-
nificant attention. There exists a variety of legal frameworks that, despite their differences 
in approach, regulatory methods, and punitive measures, share the common objective of 
safeguarding the impartiality of civil servants’ actions, as well as ensuring the transparency, 
objectivity, and ethical integrity of the civil service. These regulations aim to uphold a set 
of unified ethical and moral standards within the Civil Service and guarantee accountabil-
ity to the public. Currently, the regulatory framework in Georgia demands updates and 
further refinement. This necessity arises from considering the country’s rich cultural and 
historical heritage and traditions, which influence the public’s perception of civil servants’ 
accountability and the overall understanding of the civil service’s essence and core values. 
This understanding remains underdeveloped within civil society. Therefore, alongside 
practical efforts to enhance the democracy of the civil service, it is crucial to continuously 
refine and improve the legislative governance of the civil service. This should be done by 
drawing on the best and most successful international practices, ensuring that Georgia’s 
civil service not only meets but exceeds modern standards of transparency, accountability, 
and ethical conduct.
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CONSTITUTIONAL HUMAN RIGHTS AND FREEDOMS

Abstract
In line with the Constitution of Georgia, constitutional oversight is executed by a 

specially established entity—the Constitutional Court of Georgia. This Court serves as 
a guardian of fundamental human rights and freedoms. Through the submission of in-
dividual constitutional complaints to the Constitutional Court, individuals are afforded 
a mechanism to advocate for their rights. Consequently, the individual constitutional 
complaint represents a critical legal tool aimed at providing effective legal protection and 
upholding the Constitution. While there are numerous issues concerning the nuances of 
constitutional proceedings in the context of individual constitutional complaints, many of 
these issues remain inadequately explored. Thus, the objective of this article is to examine 
the prevailing challenges associated with the Constitutional Court of Georgia’s role in 
safeguarding human constitutional rights and freedoms. It seeks to uncover the unique 
aspects of proceedings involving individual constitutional complaints, scrutinize existing 
theoretical dilemmas, and present resolved viewpoints.

Keywords: constitutional oversight, human rights.

Introduction
The development of effective legal protection mechanisms for the country’s Basic Law, 

alongside the establishment of judicial guarantees for the effective enactment of consti-
tutional and legal norms, is crucial for the sustenance of a modern democratic and lawful 
state. This importance stems from the Constitution being the paramount document of the 
state, with its norms governing the core issues related to the exercise of power.

Pursuant to Article 59 of the Constitution of Georgia, the Constitutional Court is 
designated as the judicial body responsible for constitutional oversight in Georgia. The 
Constitutional Court’s role in constitutional control is manifested through its evaluation 
of the constitutionality of legislative and executive acts, and its authority to deem them 
unconstitutional.1

The Constitutional Court of Georgia plays a pivotal role in safeguarding human consti-
tutional rights and freedoms, exhibiting a wide array of practices in this domain. Thus, this 
work aims to delve into the prevailing challenges associated with the Court’s authority in 
protecting human constitutional rights and freedoms. It seeks to dissect both theoretical 
and practical issues, aiming to formulate pertinent conclusions.

This article will explore the functions and practical importance of the individual con-
stitutional complaint; it will identify the entities entitled to petition the Constitutional 
Court and define the scope of constitutional oversight. Further discussion will cover the 
1  Jinjolava, Z., Constitution and Problems of Georgian Law (Tbilisi, 2002), p. 126.



154 155

legal ramifications of the Court’s rulings in terms of safeguarding constitutional rights and 
freedoms. This includes examining the extent of the Constitutional Court’s decisions and 
the challenges associated with implementing these rulings.

The investigation of these topics within the article will employ various scientific re-
search methods, including historical, logical, analytical, and normative approaches. Addi-
tionally, the comparative-legal method will be utilized, with a particular focus on German 
law, to offer a broader perspective on the issues at hand.

1. The Nature and Functions of the Constitutional Control Institute
In a state oriented towards democracy, the Constitution stands as the supreme legal 

authority, acting as both a legal guarantor for the democratic evolution of society and a 
mechanism for the protection of human freedom and social justice. Hence, given its pivotal 
role and objective, safeguarding the Constitution itself demands special focus.1

In a lawful state, governance is conducted through the rule of law, which comprises a 
system of norms organized hierarchically. At this hierarchy’s apex lies the Constitution, 
the country’s supreme law, mandating that all other normative acts align with the Consti-
tution’s requirements and principles.2 Consequently, the crucial task of legally protecting 
the Constitution is often achieved via constitutional control.

The preamble to the Constitution of Georgia proclaims the country’s resolute com-
mitment to establishing a legal state. Article 4 (4) of the Constitution of Georgia further 
specifies that “State Power is exercised within the framework established by the Consti-
tution and law,” underscoring that the operations of all three government branches in a 
legal state must adhere to the Constitution.3

Ensuring adherence to the Constitution is not an automatic process; violations can oc-
cur both intentionally and through errors made during legal evaluations. To mitigate such 
undesired outcomes, constitutional control was established, representing a key mechanism 
for the legal protection of the Constitution.4

In contemporary scholarship, constitutional control is recognized as a distinct preroga-
tive of qualified state bodies. Through this authority, these entities affirm the Constitution’s 
supremacy within the hierarchy of normative acts.5 Additionally, constitutional control 
encompasses the defense of a broad spectrum of human rights, fostering political stability, 
social order, and economic growth.6

Today, constitutional control is regarded as a fundamental hallmark of democracy and 
legal governance globally. However, the institution varies across different nations, often 
exhibiting unique characteristics that influence its structure and operational dynamics.7

For instance, the primary function of the Constitutional Control Institute in Germany 
is to oversee and safeguard the Federal Constitution and the constitutions of the individual 
federal states against infringements by any state bodies.8

In Georgia, according to its legislation, the practice of constitutional control manifests 

1  Kochlamazishvili, B., Legal Defense of the Constitution (Tbilisi, 2009), p. 1.
2  Izoria, L., Modern State Modern Administration (Tbilisi: Siesta, 2009), p. 190.
3  Ibid.
4  Kakhiani, G., “Some Theoretical Aspects of Constitutional Control,” People and Constitution, no. 4 (2005): p. 39.
5  Getsadze, G., “Forms and Types of Constitutional Control,” Man and Constitution, no. 1 (1998): p. 24.
6  Brinks, D. M, Blass, A, Rethinking Judicial Empowerment: the New Foundations of Constitutional Justice, Interna-
tional Journal of Constitutional Law, 15(2), 2017, S.298.
7  Deisadze, “Origin of Constitutional Control and Its Implementing Body,” Justice and Law, no. 4 (23), 2009, p. 90.
8  Khubua, G., Traut, I., Constitutional Justice in Germany (Tbilisi: GZT, 2001), p. 15.
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through the examination of the constitutionality of normative acts issued by legislative 
and executive authorities. Acts found to be in violation of the Constitution are declared 
unconstitutional.1

2. The Scope of Constitutional Control
In German law, the scope of constitutional control encompasses acts of state power, 

which include executive, legislative, and judicial actions.2 Crucially, these acts must be 
issued by German state entities.3

As stipulated in Article 60, paragraph 4, subparagraph “A” of the Constitution of Geor-
gia, the Constitutional Court of Georgia’s scope of constitutional control can include any 
normative act concerning the fundamental human rights outlined in the second chapter of 
the Constitution of Georgia. Thus, under Georgian legislation, the ambit of constitutional 
control is to assess whether legal acts issued by the executive and legislative branches 
align with the Constitution. However, the examination of court decisions and administra-
tive-legal acts for constitutional compliance does not fall within the Constitutional Court’s 
jurisdiction, in accordance with Georgian law.

When addressing the scope of constitutional control, it’s pertinent to consider the prev-
alent view in legal scholarship that the Constitutional Court should have the jurisdiction 
to oversee the constitutionality of decisions rendered by common courts. This perspective 
has both numerous proponents and detractors. Nonetheless, it could be deemed logical to 
empower the Constitutional Court with the authority to examine the constitutionality of 
decisions from common courts, real acts, and administrative-legal actions.

Georgia’s legal framework assigns the Constitutional Court the task of ensuring the 
constitutionality of acts issued by all three branches of government. However, there ex-
ists a concern regarding the oversight of the judiciary. Specifically, it is ambiguous why 
Georgian law omits the possibility of unconstitutional decisions by general jurisdiction 
courts. If the establishment of the constitutional control mechanism aimed to preserve the 
constitutional balance among the branches of government, it then seems prudent to extend 
constitutional control to encompass the operations of general jurisdiction courts, affirming 
the Constitution’s supremacy.4 Hence, for the Constitutional Court to effectively fulfill this 
role, it should possess the authority to review the constitutionality of judicial decisions.

Under existing legislative frameworks, constitutional petitions from general courts 
represent the sole method for the body tasked with constitutional oversight to engage with 
common courts. This is because common courts lack the jurisdiction to conduct consti-
tutional review themselves and can only challenge the constitutionality of a normative 
act in the Constitutional Court through such petitions. In this context, the general court 
participates in a specific form of constitutional scrutiny. Consequently, to foster a unified 
interpretation of the Constitution’s supremacy and its provisions, it might be beneficial to 
empower the Constitutional Court with the authority to examine the constitutionality of 
decisions issued by common courts.5

1  Khmalaadze, V., “The Role of the Constitutional Court and the Prospect of Increasing the Effectiveness of Its Activ-
ities,” Man and Constitution, no. 4 (2000), p. 126.
2  Bonner Kommentar, Zweitbearbeitung, Hamburg, 1967, S. 10.
3  Sachs M, GG Kommentar, 6. Auflage, München, 2011, S. 496.
4  Chkheidze, G., Kaldani, T., “Constitutional Court of Georgia - Reality and Development Prospects,” People and 
Constitution, no. 4 (2000), p. 218.
5  Kochlamazishvili, B., Legal Defense of the Constitution (Tbilisi, 2009), p. 115.
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3. The Constitutional Court: A Unique Entity for Constitutional Oversight
The cornerstone of constitutional protection lies in identifying and rectifying norms 

that infringe upon it, serving as the most effective form of constitutional oversight. The 
mandate of entities tasked with constitutional control is to assess the conformity of various 
normative acts with the country’s Basic Law.1

The Constitutional Court stands as a distinct entity designated for constitutional over-
sight. Its primary role is to evaluate the alignment of acts and decisions emanating from 
all three branches of State Power—executive, legislative, and judicial—with the Consti-
tution.2 Endowed with a specific supervisory capacity,3 the Constitutional Court bears the 
crucial responsibility of safeguarding the legal integrity of the Constitution and ensuring 
its paramountcy.4

In addition to upholding the Constitution’s principle of supremacy, another vital role 
of the Constitutional Court involves establishing and maintaining the principle of mutual 
restraint and balance among the branches of government. It is the Constitutional Court 
that acts as the custodian of equilibrium between these branches.5 Thus, empowering the 
Constitutional Court with oversight capabilities is essential for monitoring the actions 
and decisions of all three government bodies.6 For the Constitutional Court to effectively 
fulfill its role in constitutional oversight, robust guarantees of independence for the entity 
administering constitutional justice are indispensable.7

In Germany, the Federal Constitutional Court is entrusted with the authority to per-
form constitutional control, a special status attributed to its role as the principal defender 
of the Constitution’s integrity.8

In Georgia, the Constitutional Court is vested with the responsibility of exercising 
constitutional control. Its fundamental duties include safeguarding the Constitution’s 
supremacy, ensuring the implementation of the principle of separation of powers, and 
protecting the constitutional rights and freedoms of citizens.9

The Constitutional Court stands as the guardian of fundamental rights, primarily 
because its core function, as previously highlighted, involves the protection of human 
rights and freedoms. This protection is facilitated through the adjudication of individual 
constitutional claims.10

By submitting an individual constitutional claim to the Constitutional Court, indi-
viduals are afforded the chance to advocate for their rights. Consequently, an individual 
constitutional claim represents a crucial legal instrument through which bearers of con-
stitutional rights can engage constitutional control mechanisms to safeguard their rights 
and ascertain that the actions of the state remain within constitutional confines.

1  Kakhiani, G., Constitutional Control in Georgia: Analysis of Theory and Legislation (Tbilisi: Meridian, 2011), p. 31.
2  Schlaich/Korioth, Das Bundesverfassungsgericht – Stellung, Verfahren, Entscheidungen, 6. Auflage, München, 2004, 
S. 6.
3  Sager, L. G, Constitutional justice, New York University Journal of Legislation and Public Policy, 6(1), 11-20, 2002, 
S. 15.
4  Starck C, Der demokratische Verfassungsstaat, Tübingen: Mohr Siebeck, 1995, S. 33. Starck C, Der demokratische 
Verfassungsstaat, Tübingen: Mohr Siebeck, 1995, S. 33.
5  Säcker H, Das Bundeseverfassungsgericht, 5. Auflage, München:C.H. Beck, S. 1998,18.
6  Wember V,Verfassungsmischung und Verfassungsmitte, 1. Auflage, Berlin, 1997, S. 223.
7  Di Gregorio, A, The role of constitutional justice in contemporary democracies, National Law School of 
India Review, 34(2), 2022, S. 36.
8  Khubua, G., Traut, I., Constitutional Justice in Germany (Tbilisi: GZT, 2001), p. 15.
9  Kverenchkhiladze, G., “Legal Protection of the Constitution,” Man and the Constitution, no. 3 (2006), p. 41.
10  Degenhart C, Staatsrecht I, Staatsorganisationsrecht, 27. Auflage, Heidelberg, 2011, S. 754.
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4. Practical Importance of Individual Constitutional Claim in terms of Protec-
tion of Human Rights and Freedoms

The individual constitutional claim serves as a crucial mechanism for citizens to safe-
guard the fundamental rights and freedoms enshrined in their nation’s Basic Law or Con-
stitution.1 This legal tool grants individuals direct access to constitutional justice, allowing 
them to seek redress for infringements of their rights.2

Under Article 60, paragraph 4, subparagraph “A” of the Constitution of Georgia, the 
Constitutional Court is empowered to review the constitutionality of normative acts in 
light of the basic human rights outlined in the Constitution’s second chapter, based on 
submissions by individuals, legal entities, or the public defender. This provision ensures 
that the Constitutional Court can address and adjudicate on matters concerning the con-
stitutionality of laws and regulations that impact the fundamental rights recognized in 
Chapter II of the Constitution of Georgia.

Additionally, this regulatory framework is mirrored in subparagraph “E” of the first 
paragraph of Article 19 of Georgia’s law on the Constitutional Court. This clause autho-
rizes the Constitutional Court to assess and rule on the constitutionality of normative 
acts concerning the rights and freedoms specified in Chapter II of the Constitution. This 
legal structure underscores the significance of the individual constitutional claim in the 
broader context of human rights protection, providing a formal avenue for individuals 
to challenge laws and actions that may contravene the constitutional guarantees of their 
rights and freedoms.

The provision in subparagraph “E” of the first paragraph of Article 19 of the law of 
Georgia on the Constitutional Court underscores the Constitutional Court’s authority to 
evaluate and determine the constitutionality of normative acts related to the matters out-
lined in Chapter II of the Constitution of Georgia. This regulatory framework provides a 
crucial avenue for the protection and enforcement of human rights and freedoms within 
the country, enabling the Constitutional Court to act decisively in cases where normative 
acts may infringe upon the constitutionally enshrined rights.

Internationally, the concept of an individual constitutional claim as a means for pro-
tecting human rights and freedoms finds parallels in the legislation of other democracies, 
illustrating a common legal mechanism aimed at safeguarding fundamental rights. For 
instance, under Article 93, part I, subparagraph 4 of the German Basic Law and Article 90 
of the law “on the Federal Constitutional Court,” an individual has the right to file a consti-
tutional complaint with the Federal Constitutional Court if they believe their fundamental 
rights have been violated. This process ensures that individuals have recourse to a higher 
judicial authority to challenge laws or actions that infringe upon their constitutionally 
protected rights.3

Similarly, Austrian legislation provides for the right of all individuals to challenge sub-
ordinate normative acts through individual submissions or complaints. This mechanism 
empowers citizens to seek judicial review of government actions or legal provisions that 
may adversely affect their rights, ensuring that the principles of justice and constitutional 
supremacy are upheld.4

1  Maunz T, Dürig G, GG Kommentar, Bd. III, München, 2012, S. 65.
2  Durr, S, Comparative Overview of European Systems of Constitutional justice, Vienna Journal on International 
Constitutional Law, 5(2), 2011, S. 167.
3  Büchting/Heussen,Bekisches, Rechtsanwalts-Handbuch, 9. Auflage, München: C.H. Beck, 2007, S. 42-55.
4  Sharashidze, M., “Peculiarities of the Activities of the Constitutional Court of Austria in the Field of Exercising the 
Competence of Norm Control,” Human and Constitution, no. 3 (2006), p. 15.
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The purpose of an individual constitutional claim is to nullify acts deemed incompat-
ible with the Constitution and to restore violated rights.1 Additionally, it serves to define 
constitutional norms, further develop them, and establish uniform practices.2

4.1. The Entity Entitled to Submit an Individual Constitutional Claim
In accordance with Article 60(4), subparagraph “a” of the Constitution of Georgia, the 

subjects authorized to file an individual constitutional claim are a natural person, a legal 
person, or a public defender. The establishment of this specific provision was motivated 
by the rationale developed in the Constitutional Court’s decision of June 2010, №1/466, in 
the case “Public Defender of Georgia v. Parliament of Georgia,” where the entry of Article 
39, subparagraph “a” of the Organic Law of Georgia on the Constitutional Court of Georgia 
was declared unconstitutional for excluding entities not registered in Georgia.3

In light of the aforementioned decision, revisions were made to Georgia’s legislation, 
expanding the scope of individuals entitled to appeal to the Constitutional Court. Ac-
cording to the current iteration, any natural person (including Georgian citizens, foreign 
nationals, and stateless persons) and legal entities possess the right to lodge an appeal.

As previously noted, Article 34 of the Constitution of Georgia recognizes legal enti-
ties as subjects of fundamental rights alongside natural persons. However, it’s essential to 
highlight an exception regarding legal entities under public law, which typically do not 
feature as subjects of fundamental rights. Nonetheless, it’s crucial to acknowledge that 
constitutional rights may extend to legal entities under public law if these rights fall within 
the scope of their legal mandate.4

German legislation also specifies the entity authorized to file an individual constitu-
tional claim. Article 90 of the federal law “on the Constitutional Court” stipulates that 
everyone, including both natural and legal persons, retains the right to appeal to the Con-
stitutional Court. Thus, the term “everyone”5 encompasses individuals and legal entities 
alike for the purposes of this provision.

It’s worth noting that German legislation makes a distinction between citizens of the 
state and stateless individuals. Consequently, a stateless person can only bring a claim to 
the Constitutional Court regarding rights applicable to them as a subject of those rights.6

Regarding legal entities, Article 19(3) of the German Basic Law specifies that legal 
entities can only possess rights that, by their nature, can be extended to legal entities.7

Legal entities under Public Law generally do not have the right to appeal to the Con-
stitutional Court under German legislation. However, there are exceptions, particularly 
for entities such as universities, churches, religious associations, and broadcasters. Each 
of these entities retains the right to appeal to the Constitutional Court in instances where 
their rights and freedoms, as outlined by the Constitution, are violated.8

1  Detterbeck S, Streitgegenstand und Entscheidungswirkungen im Öffentlichen Recht, Tübingen, 1995, 
S. 512.
2  Alleweldt R, Bundesverfassungsgericht und Fachgerichtbarkeitsbarkeit, Tübingen: Mohr Siebek, 2006, S. 232.
3  
4  Frenz, Handbuch Europarecht, Heidelberg: Springer, 2009, S. 92.
5  Umbach D, Clemens T, Dollinger F-W, BVerfGG Kommentar, 2. Auflage, Heidelberg, 2005, S. 17.
6  Robbers G, Verfassungsprozessuale Probleme in der öffentlich-rechtlichen Arbeit, Bd. 133, 2. Auflage, 
München, 2005, S. 9.
7  Klein E, Grundrechtliche Schutzpflicht des Staates, Mainz,1989, S. 948.
8  Umbach D, Clemens T, Dollinger F-W, BVerfGG Kommentar, 2. Auflage, Heidelberg, 2005, S. 41-44.
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4.2. Eligibility Criteria for an Individual Constitutional Claim
Under Article 39, subparagraph “A” of the Organic Law on the Constitutional Court 

of Georgia, citizens of Georgia, as well as other natural persons and legal entities, possess 
the right to approach the Constitutional Court if they believe their rights and freedoms, 
as recognized by the second chapter of the Constitution of Georgia, have been or may be 
violated. This provision indicates that individuals can lodge a claim with the Constitutional 
Court solely to protect their rights in cases where a violation has occurred or there is a 
foreseeable risk of such violation.

Georgian legislation delineates specific criteria that must be met for a constitutional 
claim to be considered valid for review by the Constitutional Court. These requirements 
include submission by an authorized entity, the claim’s object being a normative act, the 
claim having a valid basis, and being substantiated.

Article 311 of the Organic Law of Georgia “on the Constitutional Court” delineates the 
formal requirements essential for the acceptance of a constitutional claim for substantive 
consideration. Similarly, Article 313 of the same law outlines the criteria for rejecting a 
constitutional claim.

These provisions underscore the importance of strict adherence to legislative require-
ments for individuals to effectively utilize the mechanism of the individual constitutional 
claim. It is imperative for claimants to meticulously adhere to these legislative prerequisites 
to ensure the consideration of their constitutional claim by the Constitutional Court.

5. Legal Consequences of Constitutional Court Decisions
The Constitutional Court stands as the singular state institution empowered to invali-

date governmental decisions contrary to the principles of democracy and the rule of law. 
Consequently, the decisions rendered by the Constitutional Court carry significant weight, 
akin to that of the Constitution itself. These decisions play a crucial role in safeguarding 
the Constitution from unconstitutional legislation by deeming such laws or parts thereof 
unconstitutional.1

As per Article 60(5) of the Constitution of Georgia, “the decision of the Constitu-
tional Court is final. An act or part of it deemed unconstitutional loses its legal validity 
from the moment the relevant decision is published by the Constitutional Court, unless 
the decision specifies another, later time limit for the act or part thereof to lose its legal 
validity.” This implies that the legal ramifications of Constitutional Court decisions 
extend across the entire territory of Georgia, and compliance with these decisions is 
mandatory.2

In essence, the decisions of the Constitutional Court carry an irrefutable legal force 
and cannot be circumvented. They represent the ultimate authority in matters concerning 
the interpretation and application of constitutional principles within the legal framework 
of Georgia.3

According to the established practice of the Constitutional Court of Georgia, the 
Court is exclusively authorized to nullify the contested norm in its entirety and/or any 

1  Nakashidze, M., “Problems of Enforcement of the Decision of the Constitutional Court of Georgia,” Justice, no. 1 
(2009), p. 136.
2  Benidze, O., “Enforcement of Decisions of the Constitutional Court of Georgia,” Human and Constitution, no. 2 
(1997), p. 16.
3  Zoidze, B., “Terms of Enforcement of the Constitutional Court’s Decision (General Review and Current Situation in 
Georgia),” Man and Constitution, no. 4 (2004), p. 62.
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part of its normative content; however, it cannot establish new regulations, broaden the 
scope of the contested norm, and so forth. Thus, the Constitutional Court’s decision is 
limited to recognizing any aspect of the contested norm as unconstitutional and subse-
quently nullifying it.1

“The Constitutional Court possesses solely the authority to annul unconstitutional pro-
visions, thereby eliminating legal backing for rules that infringe upon human rights and 
freedoms. The Court’s jurisdiction does not extend to instituting alternative constitutional 
regulations in place of invalidated legal norms.”2

The aforementioned legal consequences of Constitutional Court decisions also apply 
when an individual constitutional claim is upheld. However, it’s crucial to note that the 
recognition of a law or other normative acts as unconstitutional does not automatically 
invalidate previously issued judgments and decisions by the courts based on those acts.3

Article 20 of the Organic Law of Georgia on the Constitutional Court of Georgia speci-
fies that “the recognition of a law or other normative act as unconstitutional does not entail 
the annulment of previously issued court judgments and decisions based on this act; it 
only leads to the suspension of their execution in accordance with procedural legislation.” 
Therefore, it’s evident that Constitutional Court decisions do not have retroactive force.

To effectively uphold the binding principle of Constitutional Court decisions, it is 
essential to have efficient mechanisms for enforcing these decisions. Addressing issues 
related to the enforcement of Constitutional Court decisions strengthens the supremacy 
of the Constitution even further.4

To enhance the effectiveness of constitutional control and to ensure that its legal 
consequences are more focused on the protection of human rights and freedoms, thereby 
upholding the supremacy of the Constitution, it is advisable to refine and develop Georgia’s 
legislation. Specifically, introducing provisions in the legislation to enforce the decisions of 
the Constitutional Court would be beneficial. For instance, similar to German legislation, 
granting the Constitutional Court the authority to specify the methods of enforcing court 
decisions and designate the responsible entity for enforcement would be advantageous in 
Georgia.5 We believe that such provisions would enhance the effectiveness of enforcing 
decisions made by the Constitutional Court, thereby further strengthening the rule of law 
and constitutional governance in Georgia.

 
6. Analysis of the Practice of the Constitutional Court of Georgia
The application of individual constitutional claims to the Constitutional Court of 

Georgia showcases a diverse array of practices. Therefore, it is prudent to delve into 
several recent decisions of the Constitutional Court within the scope of this article, 
as they offer insightful explanations regarding the protection of human rights and 
freedoms.

1  Constitutional Court of Georgia, Decision No. 3/6/642 of November 10, 2017, in the case “Citizen of Georgia Lali 
Lazarashvili v. Parliament of Georgia,” II-22.
2  Constitutional Court of Georgia, Decision No. 3/6/642 of November 10, 2017, in the case “Citizen of Georgia Lali 
Lazarashvili v. Parliament of Georgia,” II-22.
3  Benidze, O., “Enforcement of Decisions of the Constitutional Court of Georgia,” Human and Constitution, no. 2 
(1997), p. 17.
4  Demetrashvili, A., “Guarantees of Protection of Constitutional Rights of the Constitutional Court,” Man and Con-
stitution, no. 4 (2000), p. 206.
5  Gabunia, E., “’Real’ Control in the Constitutional Justice System of Georgia,” Journal of Constitutional Law, no. 3 
(2019), p. 61.
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Of particular interest is the case involving the Public Defender of Georgia versus the 
Parliament of Georgia.1 In this dispute, the Constitutional Court deemed the normative 
content of the first paragraph of Article 21 of the Constitution of Georgia and Article 8 of 
the Georgian law “on assemblies and demonstrations” unconstitutional. These provisions 
mandated that the executive body of the municipality be notified no later than five days 
before an assembly or demonstration takes place.

Regarding this case, the court highlighted that the first paragraph of Article 21 of the 
Constitution of Georgia establishes constitutional guarantees for the exercise of the fun-
damental right to freedom of assembly, enabling peaceful and public gatherings of people. 
As per this provision, all individuals, except those belonging to the Defense Forces or the 
entity responsible for safeguarding state or public security, have the right to assemble 
publicly and peacefully, without the need for prior authorization or being armed. Conse-
quently, the Constitution ensures that individuals have the opportunity to publicly express 
their sentiments and opinions.2

In relation to the aforementioned case, the Constitutional Court of Georgia acknowl-
edged the significance of the public’s legitimate goals outlined in the disputed norm. It 
deliberated on the necessity of the regulation prescribed by the contested norm. How-
ever, the Court concluded that the established restriction compromised the fair balance 
between limited and protected interests, thus failing to ensure the effective enjoyment of 
the fundamental right.

Furthermore, a violation of the right to access public information, as stipulated in 
Article 18 of the Constitution of Georgia, was determined by the Constitutional Court 
of Georgia on April 27, 2018, in case №1/3/1243, involving “citizen of Georgia Giorgi 
Kraveishvili against the Parliament of Georgia.”

In the mentioned case, the Constitutional Court’s delineation regarding the consti-
tutional grounds for the right to access public information is noteworthy. The Court’s 
definition includes:

•	 Information held by the Science Foundation, being funded from the state budget 
and established to fulfill state tasks, is deemed as official records.3

•	 The identity of an independent expert constitutes public information and should 
be accessible to interested parties.4

•	 Concealing an expert’s identity is regarded as a restriction on access to public in-
formation.5

•	 Expert assessments play a pivotal role in fostering public confidence in adminis-
trative decision-making processes and ensuring transparency in competitions involving 
participants. Consequently, restricting access to information about the expert’s identity 
for competition participants violates their legitimate interests.6

Based on these points, the Constitutional Court deemed the contested norm unconsti-
tutional, stating that it unjustly curtails the right to access information safeguarded in the 
public institution as defined by the Constitution of Georgia.

1  Decision of the Constitutional Court of Georgia, No. 3/3/1635 of December 14, 2023, in the case “Public Defender of 
Georgia vs. the Parliament of Georgia.”
2  Ibid, II – 3.
3  Decision of the Constitutional Court of Georgia, No. 1/3/1243 of April 27, 2018, in the case “Citizen of Georgia Giorgi 
Kraveishvili v. Parliament of Georgia.”, II-13.
4  Ibid, II – 14.
5  Ibid, II – 15.
6  Ibid, II – 17.
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Conclusion
In conclusion, it can be affirmed that the institution of individual constitutional claims 

within the Constitutional Court has functioned effectively. This is evident from the de-
cisions rendered by the Constitutional Court, which have consistently prevented the 
existence of unconstitutional normative acts in the country. Thus, it is evident that the 
Constitutional Court of Georgia has played an indispensable role in safeguarding consti-
tutional rights and freedoms.

However, it is worth noting that to enhance the effectiveness of constitutional control, 
it would be beneficial for the Constitutional Court’s jurisdiction to extend to the examina-
tion of the constitutionality of decisions made by judicial bodies. Specifically, granting the 
Constitutional Court the authority to review decisions rendered by lower courts would 
be advantageous.

Furthermore, it is advisable to enhance and refine Georgia’s legislation concerning the 
enforcement of decisions issued by the Constitutional Court. Specifically, there is a need 
to introduce provisions in the legislation that guarantee the execution of Constitutional 
Court decisions. This step would contribute to a greater emphasis on the protection of 
human rights and freedoms within the constitutional control mechanism, consequently 
reinforcing the supremacy of the Constitution.
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COUNTERCLAIM - PROCEDURAL MECHANISM 

FOR DEFENSE AGAINST A SUIT
Abstract
In line with Article 31 of the Constitution of Georgia, every individual is entitled to 

seek judicial intervention for the safeguarding of their rights and freedoms, to address 
violations of civil rights, or to forestall potential infringements. Georgia is in the process 
of aligning its laws with European standards, an endeavor that reveals certain legal gaps 
necessitating timely rectification. It is essential for an individual’s right to legal recourse to 
be fully upheld by the courts, not only in the act of petitioning the court but also through 
the issuance of equitable and well-founded judgments.

Keywords: counterclaim, suit.

Introduction
According to Article 31 of the Constitution of Georgia, every individual possesses 

the right to contest for the protection of their rights in court. This provision ensures the 
constitutional guarantee of a just and prompt review of cases.1 As stipulated by Article 6 
of the Convention for the Protection of Human Rights and Fundamental Freedoms, and 
Article 14 of the International Covenant on Civil and Political Rights, every person stands 
equal before the law and judicial bodies.2 During the judicial process of right protection, 
it is imperative for the court to issue decisions that are both equitable and substantiated. 
In developed nations, the primacy of rights is a fundamental tenet, and Georgia aligns 
with this standard through the objectives set forth in its Civil Procedure Code, which is 
dedicated to the protection of these rights.3

The Civil Procedure Code of Georgia establishes a framework that accommodates the 
filing of claims, including the initiation of claims, admission of counterclaims, consolidation 
of multiple claims, and the dismissal of claims, among other provisions. It underscores the 
importance of maintaining standards that uphold the principles of a fair trial and equality 
before the law.

A notable aspect of procedural defense within this framework is the option to file a 
counterclaim. This allows a defendant, from the moment they receive the claim until the 
end of the preliminary preparations for the oral hearing, to present a counterclaim against 
the plaintiff. This counterclaim is then reviewed concurrently with the original claim.4 It 
is a critical mechanism that balances the plaintiff’s right to seek redress for grievances with 
1  Constitution of Georgia article 31.
2  Tskitishvili, M., Lawsuit in Civil Process p 1.
3  Kopaleishvili, M., Skhirtladze, N., Kardava, E., & Turava, P. (2008). Manual of Administrative Procedural Law, pp. 
36-37.
4  Civil Procedure Code of Georgia article 188, part 1.
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the defendant’s right to contest the claims made against them, challenging the evidence 
or facts presented by the plaintiff.

1. Counterclaim
The opportunity to file a counterclaim is subject to specific timing constraints. A defen-

dant is permitted to launch a counterclaim following the receipt of the original claim. This 
right extends until the conclusion of the preliminary arrangements for the oral hearing. 
However, should there exist a justified reason, the defendant may be allowed to submit 
the counterclaim even before the hearing phase commences.

Should the defendant neglect to file the counterclaim within the legally designated 
timeframe, and if the court does not recognize any valid justification for this delay, the 
defendant then retains the option to pursue an independent claim. This alternative route 
enables the defendant to still seek judicial review, albeit through a separate process.

Furthermore, if the defendant believes that a joint review of both the original claim and 
the counterclaim would expedite the legal proceedings, or if they have any other reason 
to prefer their simultaneous consideration, they can request the court to merge these two 
cases into one.1 This request aims to streamline the process, potentially leading to a more 
efficient resolution of the dispute, contingent upon the court’s approval and the specific 
circumstances of the case.

A counterclaim functions as a standard claim, involving both parties but reversing their 
roles: the original plaintiff becomes the defendant, and the original defendant assumes the 
role of the plaintiff. For a counterclaim to be considered valid by the court, it must satisfy the 
criteria outlined in the Civil Procedure Code of Georgia, applicable to any ordinary claim.

Pursuant to Article 190 of the Civil Procedure Code of Georgia, if a counterclaim is 
lodged and accepted after the initial case’s preliminary preparations are concluded, the 
court, either upon the plaintiff’s request or by its own discretion, may decide to defer the 
hearing to a later date. This provision ensures that all parties have adequate time to prepare 
for the complexities that a counterclaim introduces into the proceedings.

In the context of this legislation, the reference to a postponement request by the “plain-
tiff” specifically pertains to the original plaintiff, who, in the scenario of a counterclaim, is 
required to formally respond within a legally specified timeframe. This includes reviewing 
and objecting to the counterclaim if necessary and familiarizing themselves with the new 
case materials introduced by the counterclaim. This procedural safeguard is designed to 
maintain fairness and ensure that both parties are fully informed and prepared to partic-
ipate in the legal process.2

Article 189 of the Civil Procedure Code of Georgia delineates the conditions under 
which a counterclaim is accepted by the court. The provisions can be summarized as 
follows: A counterclaim must be filed in accordance with the standard procedures estab-
lished for submitting a claim. A judge is mandated to accept a counterclaim if it meets 
any of the following criteria: a) The counterclaim is intended to be incorporated with the 
original claim. b) Fulfilling the counterclaim would negate the fulfillment of the original 
claim, either entirely or partially. c) There exists a substantive connection between the 
counterclaim and the original claim, and adjudicating them concurrently would lead to 
a swifter and more accurate resolution of the dispute. When both the original claim and 
the counterclaim are considered together, the court is obliged to issue a unified verdict, 

1  Arkhoshashvili, L. Legal Remedies for Defense Against Lawsuits, pp. 166-167.
2  Arkhoshashvili, L. Legal Remedies for Defense Against Lawsuits, pp. 167-169.
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barring exceptions specified in Article 245(2) of the Civil Procedure Code. This clause is 
perceived as a procedural safeguard against litigation, aiming to expedite the legal process. 
The essence of this provision is to facilitate the delivery of prompt justice, emphasizing the 
importance of a swift and fair dispute resolution.1

The procedural legislation of Georgia upholds the principle of dispositionality, as 
articulated in Article 3 of the Code, which permits the plaintiff to withdraw their claim 
at any stage of the case’s consideration. This provision underscores the principle that the 
parties’ wills are decisive in the progression and resolution of legal proceedings. It reflects 
the legal system’s respect for the autonomy of the parties involved in a civil case, granting 
them the latitude to resolve disputes as they see fit.2

In this framework, the defendant, selected by the plaintiff for litigation, has the option 
to mount a defense through either a counterclaim or a counter-defense. A counterclaim is 
typically filed in response to the original claim, suggesting a direct link to the allegations or 
demands set forth by the plaintiff. However, should the circumstances warrant, the coun-
terclaim can also stand as an independent claim, separate from the original dispute. This 
flexibility in procedural strategy allows the defendant to not only address the immediate 
concerns raised by the plaintiff’s claim but also to introduce related or entirely separate 
issues for judicial consideration, thereby expanding the scope of the legal proceedings to 
ensure a comprehensive adjudication of all relevant matters.3

There is a significant difference between a defense to a claim and a counterclaim. The 
defendant typically seeks to refute the factual circumstances or legal justification presented 
in the lawsuit. In contrast, a counterclaim implies acknowledgment of the original claim. 
In practice, there are instances when the court, without justification, refuses to satisfy a 
counterclaim. The Court of Cassation, in several of its judgments, has emphasized that the 
court must consider the merits of the counterclaim.4

A counterclaim cannot be initiated in court before the main claim is filed. The authority 
to file a counterclaim arises after a copy of the claim has been delivered to the defendant. 
The counterclaim represents a defensive measure for the defendant and must adhere to all 
criteria outlined in the Civil Procedure Code of Georgia. Upon filing a counterclaim, the 
individual is required to pay the state duty. However, the counterclaimant is entitled to 
request a waiver from this duty under conditions specified by the law. Additionally, the 
counterclaimant has the right to petition the court for a deferral of this duty. It is import-
ant to note that the opportunity to file a counterclaim is not always available at all court 
levels.5 What constitutes an honorable reason is delineated in Article 215 (3) of the Civil 
Procedure Code of Georgia, which specifies: “The inability of a party to submit a petition 
or application due to illness, the death of a close relative, or other special objective circum-
stances beyond their control, rendering them unable to participate, shall be considered 
an honorable reason. The illness must be verified by a document signed by the head of 
the medical institution, explicitly stating the individual’s incapacity to appear in court.”6 
Should the responding party file the counterclaim within the prescribed timeframe, the 
court is tasked with verifying whether the conditions set forth in Article 189 of the Civil 
Procedure Code of Georgia are fulfilled.
1  Civil Procedure Code of Georgia article 189.
2  The Decision of the Supreme Court of Georgia No. 1410-1425-2011.
3  Liluashvili, T., & Khrustali, V. (2004). Commentary on the Civil Procedure Code of Georgia, p. 326.
4  Ibid, pp. 324-325.
5  Arkhoshashvili, Ll. Prosecutorial Remedies for Defense Against Lawsuits, pp. 166-169.
6  Civil Procedure Code of Georgia article 215, part 3.
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In practice, it is not uncommon for unscrupulous defendants to file counterclaims that 
have no relevance to the original claim, as a strategy to delay proceedings. These defen-
dants often challenge the court’s decision that the counterclaim lacks connection with 
the original claim, further prolonging the process and impeding the legitimate plaintiff’s 
access to justice. Consequently, I propose that when a counterclaim is unrelated to the 
original claim, the involved party should be precluded from appealing the court’s decision. 
This approach would not infringe upon the respondent’s rights, given that the respondent 
retains the option to pursue an independent claim through the court. The legislation man-
dates the establishment of a specific protocol for evaluating counterclaims, which are to be 
filed in the same court as the original claim, underscoring the inherent linkage between 
the counterclaim and the original action.1

One of the objectives behind filing a counterclaim is to consolidate the discussion and 
resolution of interconnected claims. Throughout the litigation process, situations may 
arise where the circumstances are clear concerning one party but remain unresolved for 
the other. In such instances, the court has the discretion, upon a party’s request, to issue 
a decision that specifically addresses the party for whom the situation is unequivocal, 
rather than rendering a collective judgment.2 The court is tasked with evaluating both the 
original claim and the counterclaim together, aiming to deliver a comprehensive verdict. 
However, an exception exists as outlined in Article 245 (2) of the Civil Procedure Code, 
which allows for a “partial decision.” This provision enables the court, if requested by an 
interested party, to issue a decision even when a counterclaim is present and the matters 
concerning one of the claims or counterclaims have been conclusively determined.3

The adjudication of a case may be deferred due to the introduction of a counterclaim. 
Article 190 of the Civil Procedure Code of Georgia stipulates: “If a counterclaim is filed and 
accepted after the case’s preliminary preparation is complete, the hearing may be deferred 
to a later date, either upon the plaintiff’s request or by the court’s initiative. The expenses in-
curred from this postponement shall be borne by the defendant who has belatedly submitted 
a counterclaim.”4 This provision indicates that, following the acceptance of a counterclaim 
after initial case preparations, it is incumbent upon the plaintiff to propose a delay in the 
hearing, a process I find to be flawed. The regulation should mandatorily specify that the case 
will be postponed, eliminating the need for the plaintiff to make such a request. Furthermore, 
the imposition of postponement costs on the party filing delayed counterclaims is conten-
tious, particularly when the court has permitted the late submission. In such circumstances, 
imposing financial responsibilities for the delay on the defendant seems unjust, as the court’s 
acceptance of the late counterclaim implies a waiver of the typical penalties for such delays.

2. Contested Appeal
As outlined in Article 379 of the Civil Procedure Code of Georgia, “the party opposing 

the appeal may file a counter-appeal within 10 days following the receipt of the appeal, 
irrespective of their decision to forgo filing an appeal themselves. Should the initial appeal 
be dismissed or left without consideration, the counter-appeal shall likewise not proceed 
to review.”5

1  Tskitishvili, M., Lawsuit in Civil Process pp 134-135.
2  Natchkebia, A., Definitions of Civil Legal Norms in the Practice of the Supreme Court of Georgia, Case No. as-1003-
1304-07, February 13, 2008.
3  Civil Procedure Code of Georgia article 245, part 2.
4  Civil Procedure Code of Georgia article 190.
5  Civil Procedure Code of Georgia article 379.



168

This provision enables the responding party to challenge aspects of the court’s decision 
that were partially in favor of the appellant, aiming to either overturn such decisions or 
uphold parts of the ruling that denied the appellant’s requests. Contested appeals can be 
categorized into two distinct types: independent contested appeals and dependent con-
tested appeals. An independent counter-appeal is initiated in direct response to the filing 
of an original appeal.

Additionally, it is submitted within the legally stipulated timeframe, its monetary value 
aligns with the legal pricing criteria for the appeal, and it fulfills the legal requirements 
set for appeals. A dependent counter-appeal refers to a submission that is related to the 
principal appeal but either does not meet the legal financial valuation or is submitted after 
the legal filing deadline. The court is obliged to consider an independent counter-appeal 
regardless of whether the original appellant has dismissed their main appeal, retracted it, 
or if the main appeal remains unaddressed by the Court of Appeal. Conversely, a depen-
dent counter-appeal will not proceed in the appellate court if, for any reason, the court 
dismisses the appellant’s main appeal or ceases the proceedings.1

In its Decision No. 293-550-08, the Supreme Court clarifies that “according to the norms 
referenced, entities specified by law are entitled to challenge the judgment of the first in-
stance court by filing an appeal, or, should the opposing party submit an appeal, they may 
present a counter-appeal to the court within a timeframe expressly defined by legislation. 
There exists a distinct difference between an appeal and a counter-appeal. An appeal is 
lodged independently by a party without regard to whether the opposing party has ap-
pealed the decision of the Court of First Instance. Its review is conducted independently 
of the legal outcome of the opposing party’s appeal. On the other hand, a counter-appeal 
is contingent upon the filing of a primary appeal by the opposing party; in the absence of 
such an appeal, a counter-appeal cannot be filed.”2

Conclusion
It is imperative for the court to consider the rights of all involved parties. These par-

ties should be afforded the opportunity to defend their rights through various procedural 
avenues that align with the principles of a democratic state. Given that violations of party 
rights can manifest under various circumstances and in different ways, it is crucial that 
parties always have access to a mechanism for seeking justice.

The right to take action encapsulates an individual’s ability to initiate a legal claim ei-
ther to rectify a breached right or to forestall a potential violation. The defendant’s right 
includes defending against such claims, utilizing both direct defenses and counterclaims. 
Claims and counteractions serve as fundamental components in establishing the basis 
of evidence. Through these mechanisms, the evidentiary process unfolds, guided by the 
principles of party autonomy and adversarial proceedings.

A counterclaim serves as a procedural tool for the defendant to defend against the 
plaintiff’s accusations. It allows the defendant to not only present a defense but also to 
seek expedited justice from the court, as it enables simultaneous consideration of both the 
original claim and the counterclaim.

However, it is not uncommon for courts to reject a counterclaim on the grounds that 
there is no substantive connection between the original claim and the counterclaim. Fol-
lowing such a decision, the defendant is entitled to appeal against this ruling within a le-
1  Liluashvili, T. (2005). Civil Procedural Law, pp. 469-472.
2  Decision of the Supreme Court of Georgia No. 293-550-08.
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gally prescribed timeframe. Often, the authors of counterclaims pursue appeals as a strategy 
to prolong the proceedings. I argue that the court’s decision to reject a counterclaim due 
to the lack of a connection between the original and counter claims should not be subject 
to appeal. This stance is predicated on the belief that such a limitation does not infringe 
upon the rights of the counterclaimant, given that they are legally entitled to initiate a 
separate and independent claim in court.

According to Article 190, Part 1 of the Civil Procedure Code of Georgia, the acceptance 
of a counterclaim after preliminary case preparation necessitates the postponement of the 
case hearing, either upon the plaintiff’s request or by the court’s initiative. I argue that the 
legislation should mandatorily stipulate the postponement of the hearing, eliminating the 
need for a formal request from the petitioner. Furthermore, Article 190, Part 2 specifies that 
the expenses incurred due to the postponement fall upon the defendant who has belatedly 
filed a counterclaim. I contend that this legal provision is flawed. When the court permits 
the filing of a counterclaim, the defendant should not bear the financial consequences of 
the resulting delay in the hearing.

An examination of judicial practices uncovers several deficiencies that necessitate fur-
ther refinement through scientific research and comprehensive analysis. Consequently, 
an in-depth review of these practices indicates that they have not been adequately in-
vestigated, adversely impacting the efficiency and fairness of the civil process in Georgia.
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Abstract
Recognition and execution of the foreign court decisions at the same time as global-

ization represents both an opportunity and a challenge for the international legal system. 
The article aims to examine the legal framework and practice around the cross-boundary 
enforcement of judgments, both through a review of national legislation and practice, 
as well as the experience of foreign countries. The article, through doctrinal analysis, 
presents the main issues that are essentially important to consider in the process of 
recognition and enforcement of foreign court decisions. In addition, the main factors 
influencing the recognition and enforcement mechanisms and the effectiveness of 
these mechanisms are highlighted. The article presents important differences between 
legal systems in relation to notice-execution approaches. The issue is interesting from 
the point of view that it is directly related to public policy, which is accompanied by a 
number of procedural difficulties. Naturally, effective administration of justice during 
cross-boundary court proceedings is essential in order to protect the rights of the parties 
involved in a specific case. In relation to this, the above-mentioned institution is an ef-
fective legal mechanism, which in the end effectively helps to harmonize international 
legal standards, which is necessary for continuous and rapidly developing international 
legal relations. 

The issue is also interesting from the point of view of how the legal systems of countries 
with different jurisdictions can cooperate so that their sovereignty and public policy are 
not roughly treated. The transnational approaches that exist today need constant change 
and renewal, since cultural, political or social factors have a constant influence on this 
process. Unequal approaches will have a direct proportional negative impact on the rights 
of individuals.

A comparative analysis of the legal provisions, judicial approaches and international 
treaties regulating this field reveals the challenges and inconsistencies in the current 
approaches. Although there is a general tendency to simplify this process, there are sig-
nificant difficulties due to differences in national legal traditions, bilateral requirements, 
sovereignty, and public policy.

Keywords: recognition, execution of decisions. 
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Introduction
In the wake of transnational globalization, international trade and commercial activ-

ities have witnessed a rapid expansion. Concurrently, there has been an upsurge in court 
disputes across various states, where the legal mechanisms for resolution have not evolved 
as swiftly as the aforementioned processes.1 It becomes evident in international disputes 
that the choice of applicable law and jurisdiction emerges as a critical issue. This is because 
the procedural frameworks for enforcing foreign court decisions vary across jurisdictions. 
At this juncture, the significance of international law becomes paramount. Bilateral and 
multilateral agreements between states play a crucial role in ensuring the recognition and 
enforcement of decisions. The intricacies of contemporary society have woven a fabric of 
interdependence among nations, giving rise to what can be termed as a legal landscape. 
Within this landscape, the domain of national law extends beyond geographical bound-
aries, necessitating collaborative efforts on a global scale. In this context, states are tasked 
with creating legal mechanisms that safeguard the rights of the parties involved. How-
ever, it is essential to identify three potential impacts of foreign decisions. First, a foreign 
decision stands as a fact, independent of whether it is recognized or not. Second, once a 
foreign decision is recognized, it prevents the same issues from being re-litigated in do-
mestic courts.2 However, the scope of this preclusive effect is subject to determination by 
the specific legal system involved. Recognition of a foreign decision occurs when a court 
in one country or jurisdiction acknowledges and adopts a judicial decision made by the 
courts of another, issuing a ruling on terms that are substantially similar. This process pri-
marily involves an evaluation of fundamental principles, during which several challenges 
may arise. These challenges include differences between legal systems, cultural disparities, 
and divergent interpretations of laws and procedures. At this juncture, it is vital to strike 
a balance between the interests of the parties involved, aiming to uphold the integrity of 
both legal systems.3

Declaring that a foreign country enforces decisions a priori does not automatically 
confer legal force within a country that operates under a specific legal system. The accep-
tance of a foreign judicial act without thorough examination is considered unacceptable. 
To address this issue, the Institute of Recognition was established. Under this framework, 
a decision made by a foreign court is subjected to the legal system of a specific country.4 
Consequently, the validity of a judicial act is bounded by certain limits and frameworks, 
as a state should only recognize legal consequences with which it is familiar.

1. The Concept of Recognition and Enforcement of a Foreign Court Decision
The efficacy of a court decision within a specific country is inherently limited to its 

own territory. Consequently, a foreign court’s decision gains validity in another country 
only upon recognition there, ensuring it does not encroach upon the judicial sovereignty 
of that nation. This arrangement does not automatically obligate any country to recognize 
and enforce a foreign court decision. Positions on this issue vary considerably. For instance, 
1  Model Law on the Recognition and Enforcement of Foreign Judgments, Commonwealth Secretariat, 2018, 1.
2  Ralf Michaels, Max Planck Encyclopedia of Public International Law, Max Planck Institute for Comparative Public 
Law and International Law, Heidelberg and Oxford University Press, 2009, 1-2.
3  Professor Fausto Pocar, EXPLANATORY REPORT, Convention on jurisdiction and the recognition and enforce-
ment of judgments in civil and commercial matters, signed in Lugano on 30 October 2007, Official Journal of the 
European union, 2009, 1-3.
4  Haas, Ulrich, Die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche: Dissertations-
schrift (Schriften zum Prozessrecht), Schriften zum Prozessrecht, 1991, 128-129.
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a segment of German scholars, including Professor R. Gaimer, argue that based on the 
principle of “Good Will,” states inherently bear the responsibility for direct recognition 
and subsequent enforcement of foreign decisions. It is crucial to highlight that recognizing 
a foreign court decision often entails acknowledging certain segments of the ruling rather 
than its entirety. The party in favor of whom the decision was made should endeavor to 
secure its enforcement in the second country through legal avenues provided by its laws. 
This is feasible when the recognizing court has undertaken procedural steps that allow the 
decision to be enforced within its territory, subjecting it to the enforcing country’s legal 
mandates for compulsory execution. Historically, the acknowledgment of foreign court 
decisions during the Middle Ages was contingent upon formal approval, a requirement 
outlined by the so-called “Saxon Mirror.”1 However, influenced by the burgeoning concept 
of state sovereignty, nations began to resist recognizing foreign court decisions, and the 
application of international goodwill in private legal relations was curtailed.

By the end of the 20th century, the “principle of reciprocity” played a pivotal role 
in shaping discussions on this matter. Essentially, the recognition of a foreign court 
decision aims to streamline civil legal proceedings and the operation of judicial bodies. 
This is critical for the disputing party, which seeks to conclusively address all contested 
issues raised in its claim against the defendant. It is not uncommon for a court decision 
to necessitate enforcement across multiple countries. Thus, should any country involved 
in the recognition and enforcement process opt out of enforcement, the aggrieved par-
ty is compelled to initiate legal action in that country, inevitably incurring additional 
expenses, consuming more time, and utilizing more resources. Therefore, each country 
engaged in international affairs has a vested interest in establishing the most accommo-
dating and advantageous conditions for this process. This inclination frequently leads to 
the harmonization of foreign and national court decisions.2 Regarding the recognition 
and enforcement of decisions from foreign countries, each nation independently deter-
mines its stance on enforcement.3 Approaches to decision enforcement are generally 
categorized into traditional and simplified procedures, with the choice dependent on the 
legal framework of the country. The traditional method is also known as the “exequature 
procedure,” which involves granting a special exequature to a foreign court decision. 
This method is observed in countries such as France, Germany, and Switzerland. Within 
the Georgian legal system, the authority to execute a foreign court decision is vested 
exclusively in the Supreme Court of Georgia.4

2. Regulation of Recognition and Enforcement of Foreign Court Decisions 
in Georgia

In Georgia, the regulation concerning the recognition and enforcement of foreign 
court decisions lacks a precise definition. According to Article 68 of the Georgian Law on 
Private International Law, the legislator stipulates that Georgia recognizes foreign court 
decisions that have attained legal force. However, a decision will not be recognized if the 
case falls under the exclusive jurisdiction of Georgia, if the party involved was not properly 
1  Charles Platto, Enforcement of Foreign Judgments Worldwide, Published by Graham & Trotman, London, and the 
International Bar Association (1989, viii and 271 incl. Contents and Preface), 1-20.
2  Anerkennung und Vollstreckung ausländischer Entscheidungen, Juracademy.de, available here: https://shorturl.at/
hjyIQ (last reviewed on February 4, 2024).
3  Peter Gottwald, Internationales Zivilprozessrecht, 1991, 285.
4  Gabisonia Z., Georgian Private International Law, World of Lawyers Publishing House, 2016, 453-468.
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notified about the court summons, or if there were other procedural violations, among 
other reasons.

The focus of recognition extends beyond merely acknowledging a specific judicial de-
cision as an act of justice. It also encompasses the extension of the legal validity of certain 
aspects of that decision within the territory of Georgia. 1Furthermore, it is crucial to high-
light Article 33 of the Constitution of Georgia, which asserts that citizens of other countries 
and stateless persons residing in Georgia are entitled to the same rights and obligations as 
Georgian citizens, with the exceptions explicitly outlined by the Constitution and the law. 
This provision underlines Georgia’s commitment to ensuring that the principles of justice 
and fairness apply not only to its citizens but also to those from other jurisdictions, within 
the framework established by its legal system.2

In accordance with Article 11.4 of the Civil Procedure Code of Georgia (CPSU), the 
common courts of Georgia are vested with the jurisdiction to adjudicate cases that arise 
from international agreements or involve foreign enterprises and organizations.3 This de-
lineates a broad scope for the application of Georgian judicial authority in matters with an 
international dimension. Furthermore, the international competence of Georgian courts is 
clarified under Article 8 of the Law of Georgia on Private International Law. This provi-
sion asserts that Georgian courts possess international jurisdiction if the defendant, a legal 
entity, is situated within Georgia. Additionally, as per subparagraph “B” of Article 9 of the 
same law, Georgian courts are granted international jurisdiction if Georgia is designated 
as the place for fulfilling the obligations stipulated by a contract. In an extension of these 
principles, Article 18 of the Law on Private International Law enhances the autonomy of 
parties in determining jurisdictional competence. According to paragraph 3 of this article, 
parties can consent to the jurisdiction of a foreign court if at least one of the parties resides 
in a foreign country. Such an agreement must be: A) Formulated in writing or verbally, 
with written confirmation; or B) In the context of international trade relations, estab-
lished in a form that aligns with customary international trade practices, which ought to 
be understood or should have been known to the parties involved. Articles 8 and 9 of the 
law expound on a nuanced approach to international civil procedural law, acknowledging 
various bases for international competence.4

In the realm of international law, the differentiation between various forms of ju-
risdiction—such as direct and indirect, international and local, as well as common and 
special, optional, and exclusive international competence—is crucial. This framework 
allows for the identification of specific jurisdictions like common and special international 
competence. In the context of continental European legal systems, common international 
competence is primarily associated with the defendant’s place of residence, adhering to 
the principle of actor sequitur forum rei, which means “the plaintiff follows the forum of 
the defendant.”5

The Supreme Court of Georgia plays a pivotal role in this process, as it is tasked with 
verifying the decisions of foreign courts solely based on the legal prerequisites for their 
recognition or execution. For a foreign court decision to have its legal force extended to 
another country, it must be supported by both factual and legal justifications. Factual 
1  Liluashvili B., Dissertation Thesis: Recognition and Execution of Foreign Court Decisions in Georgia, Ivane Javakh-
ishvili Tbilisi State University, 2009, 56.
2  Article 33, Constitution of Georgia, August 24, 1995, Parliament of the Republic of Georgia.
3  Article 11, Civil Procedure Code of Georgia, November 14, 1997, Parliament of Georgia.
4  Articles 8, 9, 18, 68, Law of Georgia on Private International Law, April 29, 1998, Parliament of Georgia.
5  Decision of the Supreme Court of Georgia, Case No. A-2761-sh-69-2016, July 7, 2017.
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grounds refer to the implications of a foreign court’s decision within the territory of the 
country that is considering its recognition. On the other hand, the legal grounds consist 
of the norms of private international law that guide the examination and execution of 
such decisions. This nuanced approach ensures that the recognition and enforcement 
of foreign court decisions are grounded in a balance of international legal standards and 
domestic legal principles, facilitating cross-border legal proceedings while respecting the 
sovereignty of nations.

The Supreme Court of Georgia’s approach to recognizing and enforcing foreign court 
decisions is fundamentally grounded in the protection of the rights and legitimate interests 
of the parties involved. This process not only acknowledges the legal outcomes emanating 
from such decisions but also seeks to ensure their applicability and enforcement within 
Georgian territory. The pivotal aspect of this procedure is the determination of the specific 
criteria that the Georgian court employs to assess the recognizability of foreign judgments. 
These criteria can vary significantly across jurisdictions and may be influenced by the do-
mestic legislation of Georgia or by international agreements to which Georgia is a party.

Therefore, the Supreme Court of Georgia acknowledges the rights and legitimate in-
terests protected by a foreign court decision by recognizing it, thereby allowing its legal 
effects to extend within Georgia. When addressing the issue of recognizing a decision from 
a foreign court, it is crucial to understand the criteria applied by the court in the respective 
country towards such recognition. These criteria can vary. Moreover, the legislation of 
the concerned country or any bilateral international agreement it has entered into may 
explicitly outline specific principles for recognition. Additionally, the concept of “principle 
of mirror reflection” has gained traction in the international civil process. This principle 
dictates that the decision-making court should reflect its country’s rules regarding the 
competency of making decisions on a foreign court’s decision.1

In deliberating on the legitimacy of such recognitions, the issue of “de facto” territories 
must be considered, as parts of Georgian territory are occupied. This occupation means 
Georgia does not have an effective control mechanism over these territories.2

3. General International Review of Foreign Decision Recognition and En-
forcement

Throughout the 19th century, various nations began to establish bilateral treaties 
regarding the recognition and enforcement of judicial decisions between them. These 
agreements were often tailored to the specific needs and legal environments of the partic-
ipating countries, encompassing reciprocal measures for acknowledging each other’s court 
rulings. It’s important to highlight that EU directives, which are binding for member states, 
necessitate the incorporation of specific regulations from the directives into domestic law.3

The Brussels Convention of 1963 addressed jurisdiction and the enforcement of deci-
sions in civil and commercial law cases, outlining which country’s courts were competent 
in cross-border disputes. This convention set up a legal framework determining the appro-
priate court to consider a case, taking into account factors such as the domicile and place 
of business of the parties involved. Focusing mainly on civil and commercial issues, the 

1  Decision of the Supreme Court of Georgia on the case No. A-1522-44-2022, November 28, 2022.
2  Akhaladze, M., Recognition and Enforcement of Court Decisions of Foreign States in the Practice of the Supreme 
Court of Georgia, Supreme Court of Georgia, 2021, ISBN 978-9941-8-2368-8, 6.
3  Lakerbaya and., Dissertation - Comparative Analysis of Georgian and European Contract Law, Ivane Javakhishvili 
Tbilisi State University, 2016, 34.
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convention explicitly excluded certain domains, such as specific aspects of family law. It 
allowed for exceptions where member states could refuse recognition or enforcement on 
grounds including public policy concerns or procedural infringements. The overarching 
goal of the convention was to bolster legal certainty and facilitate cross-border commerce 
and cooperation within the EU. This framework was further elaborated and enhanced by 
the 1968 convention, which significantly contributed to defining the legal parameters for 
jurisdiction, as well as the recognition and enforcement of decisions, across the European 
Union.1

Moreover, the Lugano Convention of 1988, which encompasses not only EU mem-
ber states but also members of the European Free Trade Association (EFTA), mirrors the 
principles of the Brussels Convention. Beyond the realms of family law, bankruptcy, and 
arbitration, it addresses a wider scope including contracts, torts, and more. Initially estab-
lished in 1988, the Lugano Convention aimed to extend the regulatory framework of the 
Brussels Convention to EFTA countries, promoting a unified legal foundation, enhancing 
legal certainty, and fostering cross-border commerce and collaboration.2

The most recent iteration, the 2007 Lugano Convention, which took effect in 2010, 
represents a significant update and revision.3 In 1997, the Council of the European Union 
initiated a joint revision of both the Brussels and the 1988 Lugano Conventions, involving 
an ad hoc group4 tasked with their comprehensive harmonization and amendment. This 
effort aimed to address interpretative challenges and ensure the conventions remained 
pertinent to cross-border relations. A critical focus was placed on streamlining the en-
forcement of decisions, a priority underscored in Article 65 of the Amsterdam Treaty of 2 
October 1997, even though this was not in effect when the revisions commenced.5

Building upon its predecessors, the Lugano Convention of 1988 served as an important 
legal framework that extended the principles of the Brussels Convention to the European 
Free Trade Association (EFTA) member states, including Switzerland, Norway, Iceland, 
and initially Denmark. Its essence was similar to that of the Brussels Convention, covering 
a wide range of legal matters beyond family law, bankruptcy, and arbitration to encompass 
contracts, torts, and more. The objective behind the creation of the Lugano Convention was 
to bring about a unified legislative foundation among the states, thereby enhancing legal 
certainty and facilitating cross-border commerce and cooperation. The Lugano Convention 
underwent significant revisions and updates, culminating in the 2007 Lugano Convention, 
which came into effect in 2010. This updated version marked a departure from the 1988 
Lugano Convention by not only including EFTA countries but also expanding its reach to 
encompass EU member states. It broadened its scope significantly and aimed to align more 
closely with the legal principles established by the EU, thereby promoting a more flexible 
and integrated approach to addressing cross-border legal issues.6

Simultaneously, the European Union has been instrumental in progressively harmo-
nizing the rules of International Civil Procedure Law. Through the adoption of various 
1  Robert C. Reuland, “The Recognition of Judgments in the European Community: The Twenty-Fifth Anniversary of 
the Brussels Convention,” Michigan Journal of International Law, 1993, 560-572.
2  Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters, available at: link (last reviewed on February 04, 2024).
3  Csongor István Nagy, “Cross-Border Litigation in Central Europe: EU Private International Law Before National 
Courts,” Kluwer Law International, 2022, 0-20.
4  Opinion 1/03 Opinion pursuant to Article 300(6) EC, available at: link (last reviewed on February 04, 2024).
5  Treaty of Amsterdam amending the Treaty on European Union, the Treaty establishing the European Communities 
and certain related acts, 2 October 1997, available at: link (last reviewed on February 04, 2024).
6  Enforcement of foreign judgments, available at: link (last reviewed on February 24, 2024).
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directives, the EU has set out comprehensive regulations concerning jurisdiction, the rec-
ognition and enforcement of decisions in civil and commercial law, matters of marriage, 
the collection of evidence, the exchange of documents, and International Insolvency.1 The 
efforts undertaken by both the European Union through its directives and the parties to 
conventions like the Lugano Convention are geared towards simplifying the processes of 
recognition and enforcement. These efforts include adapting specific measures to suit the 
particularities of each case. Given that the approaches and requirements may vary across 
domestic, commercial, and other types of international disputes, a thorough understanding 
and application of the fundamental principles outlined in these legal instruments are cru-
cial. This tailored approach ensures the effective and nuanced handling of cases, reflecting 
the diverse nature of legal disputes in an international context.

4. The Recognition and Execution of Foreign Court Decisions Across Differ-
ent Countries’ Legal Systems

Countries may have treaties, bilateral or multilateral agreements, that regulate the 
recognition and enforcement of foreign decisions, with the application of flexible legal 
mechanisms aiding in simplifying this process. Nonetheless, challenges abound, often 
due to differences in legal systems, cultural disparities, or even political tensions between 
countries. A distinct approach is notably apparent in family law disputes, where specialized 
procedures may be imposed. This is because each country’s legal system possesses its own 
unique characteristics and complexities that influence the recognition and enforcement 
of foreign decisions.

In the context of the United States, any decision made by a foreign country or another 
U.S. state is treated as a “foreign decision” and cannot be enforced without prior court 
action that “recognizes” that decision as an interstate decision. However, based on the 
principle of full faith and credit, a decision rendered in any U.S. state or federal court is 
afforded the same recognition and legal effect in any other U.S. court. This dual approach 
underscores the variances in handling foreign decisions within a single country’s legal 
framework, reflecting both the challenges and mechanisms in place to navigate these 
complexities.2 This approach does not extend to decisions rendered by foreign courts. Re-
garding this, it should be noted that the principle of comity among nations has fostered a 
pro-recognition stance within U.S. courts, even in the absence of bilateral or multilateral 
treaties.3 The District of Columbia, the Northern Mariana Islands, and the U.S. Virgin 
Islands have adopted the Uniform Enforcement of Foreign Judgments Act (UEFJA), 13 
U.L.A. 261 (1986), which mandates the enforcement of judgments from other states and 
territories. This Act essentially establishes a streamlined process for the recognition and 
enforcement of judgments made in one state by the courts of another state. The UEFJA 
enhances the efficiency and uniformity of this process in recognizing and enforcing foreign 
court decisions. The U.S. states that have not adopted the Uniform Enforcement of Foreign 
Judgments Act are California and Vermont.

The recognition and enforcement of foreign judgments in France are governed by 
both international conventions and domestic regulations. France has ratified numerous 
international agreements that facilitate the recognition and enforcement of foreign judg-

1  Kazhashvili G., “Measures for the Provision of Claims in the Practice of the European Court of Justice and the Euro-
pean Court of Human Rights,” Law Journal N1, IV. Javakhishvili Tbilisi State University, 2018, 296-300.
2  Article IV, Constitution of the United States, available at: link (last reviewed on February 04, 2024).
3  Dannis Campbell, “Enforcement of Foreign Judgments,” 1997, 128.
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ments. The Brussels I Regulation is a significant convention that governs the recognition 
and enforcement of judgments in civil and commercial matters.1 The French Code of 
Civil Procedure (Code de Procédure Civile) addresses the recognition and enforcement 
of foreign judgments. This code specifies the procedures, conditions, and criteria required 
for recognizing and enforcing judgments from foreign courts. Specifically, Article 509 of 
the code stipulates that a foreign judgment can be recognized and enforced in France if it 
fulfills certain conditions, such as adherence to international conventions, the relation-
ship with the country of origin, and compliance with French public policy. Enforcement 
can only proceed based on the court’s declaration of enforcement (exequatur), unless an 
international agreement stipulates that exequatur is not required. This declaration must be 
issued by the Civil Court (Tribunal de Grande Instance) at the location of the individual 
against whom the enforcement is sought. An analysis of French judicial practices allows for 
the generalization of criteria for the enforcement of a foreign court decision, including the 
connection of the case to the foreign judge, the absence of violations of French jurisdiction, 
and compatibility with French public policy.2

In Canada, for a foreign court decision to be recognized and enforced, three essential 
prerequisites must be met. First, only final decisions from foreign courts will be enforced. 
A “final” decision is one that is no longer subject to alteration by the originating court. This 
implies the court should lack the authority to modify the decision or reconsider the matter. 
It is crucial to understand that there is no automatic right to postpone a request made in a 
foreign jurisdiction, nor does the possibility of an appeal affect the decision’s finality and 
its enforceability. The considerations for courts in this context include the timeliness of the 
request and the potential harm to any party due to the postponement. Second, the foreign 
decision must pertain to either property or non-property matters. Lastly, the foreign court 
issuing the decision must have had jurisdiction over the subject matter of the dispute. The 
competency of the foreign court is determined not by its own regulations but by specific 
recognition and enforcement tests applied in Canada.3

Germany, as a member of the European Union, adheres to The Hague Convention on Choice 
of Court Agreements of June 30, 2005,4 which establishes a framework for the recognition and 
enforcement of judgments in cases governed by agreements selecting a court in a contracting 
state. This Convention mandates that the recognition and enforcement procedures of the state 
where enforcement is sought will apply. However, refusal to recognize and enforce a judgment 
can only be based on specifically listed grounds within the Convention. The Convention’s scope 
includes Denmark, Mexico, Montenegro, Singapore, and the United Kingdom, post its exit from 
the European Union. If EU legislation or international treaties do not apply, or if they allow for 
the use of domestic law, German courts default to German domestic law for recognizing and 
enforcing foreign judgments. The recognition of foreign judgments is governed by Article 328 of 
the Code of Civil Procedure (ZPO), while enforcement is detailed in Articles 722 and 723 of the 
ZPO.5 In Germany, there is no specific limitation period designated for initiating proceedings for 
the recognition and enforcement of foreign judgments. Some legal opinions suggest that German 
courts could apply the general 30-year limitation period that is applicable to judgments made 
1  Delphine Eskenazi, Admitted to The New York and Paris Bars, Partner, Libra Avocats, “The Enforcement of Foreign 
Judgments in France,” p. 6, available at: https://shorturl.at/fwzJP (last reviewed on February 04, 2024).
2  Is it There or Exequatur Procedure? CMS Law-Tax-Future, available at: link (last reviewed on February 04, 2024).
3  Craig Lockwood, Adam Hirsh, “Enforcing Foreign Judgments in Canada,” Osler, April 2023, available at: link (last 
reviewed February 04, 2024).
4  Convention of 30 June 2005 on Choice of Court Agreements, HCCH, available at: link (last reviewed February 2024 04).
5  Article 328, 722, 723, Zivilprozessordnung, Bundesministerium der Justiz, available at: link (last reviewed February 
04, 2024).
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by German courts. However, there is limited judicial practice on this matter, indicating that the 
application of the 30-year limitation period is not well-established in case law.1

German and EU legislation fundamentally prohibits “révision au fond,” meaning 
that courts do not reassess the substantive validity of foreign judgments. This prohibi-
tion extends to the examination of the facts and the application of the law made by the 
foreign court. In England, the principle of “action upon judgment” is employed, which 
allows for the recognition and enforcement of foreign judgments based on the premise of 
a claim. Under this principle, a foreign judgment is treated as a “legal obligation” of the 
debtor, necessitating enforcement by the creditor through an “action of debt.” Impor-
tantly, adhering to this principle does not contravene the prohibition against “révision au 
fond” because it does not entail a legal and substantive review of the foreign judgment.2 
Additionally, it’s important to note that a German court will evaluate the outcome of a 
foreign judgment to ascertain whether it contravenes German public policy. Should new 
facts and circumstances come to light after a foreign judgment has been issued, these can 
be presented to a German court to assess whether recognizing and enforcing the judg-
ment would breach German public policy norms. If a foreign judgment from a non-EU 
country is subject to domestic law enforcement, specifically through the Recognition 
and Enforcement Act (AVAG), which is primarily an ex parte procedure,3 enforcement 
is generally restricted to provisional measures until the conclusion of the debtor’s term. 
Upon application, courts may prolong this enforcement limitation to the subsequent 
appeal stage, if applicable.4 When it comes to the recognition and enforcement of foreign 
court decisions, court costs and the expenses of the parties, including attorney’s fees, can 
indeed be recovered from the debtor. However, the compensation for attorney’s fees is 
constrained to the statutory fees as outlined in the German Act on the Remuneration 
of Lawyers. It is important to underline that the fee determined by this legislation is 
based on the value of the dispute, and it may be substantially lower than the actual cost 
of legal services rendered.5

Broadly speaking, once a court has rendered a decision in favor of an individual, that de-
cision is automatically acknowledged across all EU member states. The refusal to recognize 
and enforce such decisions is reserved for exceptional circumstances only. This principle 
underscores the commitment within the EU to ensure the free movement of judgments, 
reinforcing legal certainty and mutual trust among its member states.

5. Analysis of Judicial Practice

In analyzing judicial practice, it’s important to examine a specific case that was brought 
before the Supreme Court of Georgia on November 21, 2022. The case involved a rep-
1  Germany: Enforcement of Judgments in Civil and Commercial Matters, Legal 500, available at: link (last reviewed 
February 04, 2024).
2  STEPHEN MOI and others, “ENGLISH HIGH COURT ENFORCES FOREIGN JUDGMENT THAT is UNENFORCE-
ABLE in the JURISDICTION of ORIGIN,” Mayer/Brown, 20 DECEMBER 2023, available at: link (last reviewed on 
February 04, 2024).
3  Execution judiciaire en Europe, E-note 1 – the prerequisites for execution, the basic general requirements for en-
forcement, available at: link (last reviewed on February 04, 2024).
4  Oliver Browne and others, “Enforcement of foreign judgments 2022,” Latham & Watkins LLP, Foreign Judgments 
2022, Lexology, 39-46, available at: link (last reviewed on February 04, 2024).
5  Act on the Remuneration of Lawyers (Rechtsanwaltsvergütungsgesetz – RVG) is available at: link (last reviewed on 
February 04, 2024).
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resentative of the children’s father who alleged that on October 28, 2022, in Tbilisi, the 
defendant forcibly took the children from their school. Subsequent to this event, the chil-
dren, under duress, provided testimonies that led to the pre-trial detention of their father. 
The father’s representative argued that despite the Supreme Court’s ruling, neither the 
prosecutor’s office nor the internal affairs bodies took appropriate action, resulting in the 
children remaining in the custody of their mother. The mother’s abusive behavior towards 
the children was not only substantiated by several court decisions but also by publicly 
available footage showcasing her aggressive behavior. Furthermore, it was highlighted that 
multiple governmental agencies, including the Ministry of Internal Affairs and the LEPL 
State Care, Protection of Victims of Trafficking, and Victim Assistance Agency, had been 
petitioned numerous times to safeguard the children from their abusive mother. This case 
underscores the challenges and complexities involved in child custody disputes, especially 
when allegations of abuse are involved. It also raises questions about the effectiveness of 
law enforcement and child protection agencies in responding to court orders and protecting 
vulnerable children from harm.

The applicant’s representative appealed to the Supreme Court for the issuance of a writ 
of execution, which would mandate the guardianship authority and other relevant entities 
to implement the court’s decision that had restricted the parental rights of the children’s 
mother. This request underscored the need for concrete actions to ensure the court’s ruling 
was effectively enforced, particularly concerning the limited parental rights. Additional-
ly, the representative sought clarification from the court regarding the criteria it would 
use to determine the extent of the restriction of parental rights. This request was aimed 
at understanding the specific considerations and conditions under which parental rights 
could be limited, providing a clearer framework for all parties involved. The involvement 
of the agency for state care, protection of victims of trafficking, and assistance to victims 
was highlighted, particularly their request for a writ of execution and further explanation 
on the restrictions of parental rights. The agency’s stance was notable, especially given 
the circumstances where the children’s whereabouts were kept secret. This situation was 
complicated by the fact that the mother, who was in custody of the children, had her pa-
rental rights limited under Article 74 of the Family Code of the Russian Federation. The 
limitation of her rights raised significant concerns about her legal ability to retain custody 
of the children.

The case holds significance due to its focus on minors and their best interests, alongside 
the principle of révision au fond, as discussed in the context of US law, with pertinent ex-
planations provided. Specifically, the Court of Cassation acknowledged the foreign court’s 
decision that limited the parental rights of the children’s mother. However, the decision 
also makes clear that the Georgian court’s recognition of a legally binding decision from a 
foreign country does not entail a reevaluation of the case’s core circumstances, the estab-
lishment of facts, or a reexamination. Moreover, the action of defining a foreign court’s 
decision and issuing an additional ruling contradicts the principle known as the prohibition 
of révision au fond. This principle, previously discussed, bars any substantive reevaluation 
of a decision rendered by a foreign court. Consequently, considering the legal norms men-
tioned above and the arguments presented by the children’s father’s representative, the 
Court of Cassation determined that the legal prerequisites for issuing a writ of execution 
were not met. The ruling by the Cassation did not include any enforceable judgment. It 
recognized within Georgian jurisdiction the portion of the foreign court’s decision re-
quested by the children’s father. The Court of Cassation found that the operative part of 
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the Supreme Court of Georgia’s ruling from July 6, 2022, lacked an enforceable element; 
thus, the request for a writ of execution was denied.1

In a distinct case, the Chamber of Civil, Entrepreneurial, and Bankruptcy Cases of the 
Supreme Court of Georgia reviewed the matter without an oral hearing. The case involved 
the petition by B. German for the recognition within Georgian territory of the verdict 
rendered on January 30, 2002, by the St. Court of First Instance regarding his divorce from 
citizen M. O. According to the documents dated September 29, 2003, it was established that 
B.E. and M.O. were married in Georgia in 1996. They welcomed a son, E., on September 6, 
1999. By January 15, 2001, the marital relationship between B.E. and M.O. had effectively 
ended, with the couple living separately for over a year. Following this period, B.E. filed 
for divorce at the St. H. Court of First Instance in Germany, a motion that M.O. supported.

In 2002, the court issued a judgment on January 30, terminating the marriage between 
the parties and assigning custody of their child to E. B. by mutual agreement. This judgment 
became legally effective on March 20, 2002. Subsequently, E. B. petitioned the Supreme 
Court of Georgia for recognition within Georgia of the January 30 verdict rendered by 
the German Court of First Instance. The chamber ruled in favor of the petition, basing its 
decision on Articles 68-69 of Georgia’s “Law on Private International Law,” Article 284 of 
the Criminal Code regarding “Legal Assistance and Legal Relations in Civil, Family, and 
Criminal Cases,” and the 1993 Minsk Convention.

This case is noteworthy as it falls within the realm of family legal disputes and pertains 
solely to the recognition of foreign judgments rather than their enforcement. Conse-
quently, certain acts, by virtue of their nature, do not require enforcement. The court’s 
acknowledgment effectively confirmed the legal fact that the marriage in question had 
been dissolved and no longer exists. However, the case is particularly intriguing because the 
Court of Cassation, in its deliberations, referred to the Minsk Convention, despite Germany 
not being a signatory to this convention, raising several questions regarding this reference.2

Conclusion
The recognition and enforcement of foreign court decisions are foundational to foster-

ing international cooperation, enhancing legal security, and safeguarding justice across bor-
ders. These actions represent globally interconnected transactions, constantly influenced 
by cross-border factors. To a certain extent, the acknowledgment and implementation of 
a foreign decision bolster confidence in international cooperation among states. Addition-
ally, it naturally assures individuals that their rights and obligations will be safeguarded 
beyond domestic frontiers. Beyond these points, this process is pivotal in driving economic 
growth and cross-border investments, as it allows parties to participate in global commerce 
with the expectation that contractual obligations will be honored, thereby contributing to 
the economic development of nations. Indeed, the acknowledgment and enforcement of 
foreign court decisions underscore the collective commitment of countries to uphold the 
rule of law and show mutual respect for diverse legal systems.

At the same time, given the dynamic nature of legal development, the mechanisms for 
the recognition and enforcement of foreign decisions consistently require refinement to 
foster a global environment conducive to justice. Alongside the significance of this mat-
ter, the sovereignty of states—representing the independent authority and autonomy of a 
1  Decision of the Supreme Court of Georgia on the case No. a-1522-44-2022, November 28, 2022.
2  Decision of the Supreme Court of Georgia on the case No. N-1226-71-03, September 29, 2003.
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nation within its territorial borders—must be both acknowledged and deemed essential. 
This aspect inevitably introduces complexities into the process of recognizing and enforc-
ing decisions, stemming from divergent interpretations of legal systems, cultural norms, 
and public policy. States retain the sovereign right to reject the enforcement of a foreign 
decision if it contravenes their public policy. International treaties and conventions seek 
to alleviate these challenges by establishing a framework for mutual recognition and en-
forcement. Thus, these agreements aim to enhance harmonization and cooperation among 
states while upholding their sovereignty. Moreover, the influence of diplomatic relations 
and bilateral or multilateral agreements plays a crucial role in shaping the practical ap-
plication of sovereignty in the context of recognition and enforcement. At its core, state 
sovereignty serves as a key determinant in establishing a system for the recognition and 
enforcement of foreign decisions. It embodies the power and discretion of nations in nav-
igating the intricacies of international law, with their autonomy being counterbalanced 
by their engagement in the global legal community.

Notable disparities in legal principles, especially between the civil law and common 
law systems, can pose obstacles to the enforcement of foreign judgments. Even when a 
foreign decision gains recognition, the process for its enforcement may become complex, 
being heavily influenced by domestic laws and procedural norms.
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Abstract
The field of legal science is constantly evolving, driven by ongoing assessments and 

enhancements. Within legal doctrine, the principles of disposition, competitiveness, and 
party equality stand as cornerstones. These principles underpin the legal framework gov-
erning procedural systems across various types of legal proceedings, including constitu-
tional, civil, administrative, criminal, and arbitration cases. They are crucial in ensuring 
the court’s independence and impartiality, with the direct correlation between objectivity, 
equality within the state, and the application of these principles. Advancing these princi-
ples through further legislative efforts will solidify their integration within distinct legal 
relationships.

This research paper aims to explore the foundational concepts of competition and equal 
rights among parties, particularly focusing on their application in civil proceedings. To 
achieve a comprehensive understanding and conclusive insights, it will examine the con-
cept and essence of the principles of competition and equality among parties. This includes 
investigating the functional characteristics of these principles within civil proceedings as a 
procedural mechanism for addressing the objectives of such proceedings. The court’s role in 
upholding these foundational principles is significantly impactful, offering a lens through 
which the quality of court operations in civil proceedings can be evaluated. Additionally, 
this paper will uncover the methods of consolidating and actualizing the principle of com-
petition and equality within the civil process. The Civil Procedure Code, which has been 
meticulously developed to embody the principles of disposition and competition, will be 
analyzed for its norms that regulate procedural actions and relations arising from civil case 
deliberations in a manner distinct from earlier versions of the Code.

Keywords: fundamental principles, civil procedure.

Introduction
The disintegration of the Soviet legal system and the subsequent shift towards a 

free-market economy have significantly influenced the development of private legal re-
lations. This transformation is epitomized by the enactment of civil procedural and sub-
stantive law codes. The civil procedure code is characterized by a thorough incorporation 
of the principles of disposability and adversariness, introducing norms that, in contrast to 
those of the previous Civil Procedure Code, distinctively govern the procedural dynamics 
involved in the adjudication of civil matters.1

1  Liluashvili, T., Khrustali, V. (2007). Commentary on the Code of Civil Procedure, p. 7.
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1. Principles Governing the Implementation of Civil Justice According to the 
1964 Code of Civil Procedure of the Georgian SSR

The 1964 Code of Civil Procedure was founded upon specific guiding principles, notably 
the principles of disposability and adversariness. Although these principles were formally 
recognized by the code, their effectiveness was significantly curtailed by the overarching 
principle of objective truth. This principle mandated that the court exhaust all legally 
prescribed measures to uncover the factual circumstances of the case comprehensively and 
objectively, alongside the rights and obligations of the parties involved.1

Principles serve as the foundational framework underpinning the entire legal system, 
acting as a legislative guide that influences the preparation and issuance of normative acts. 
This underscores the critical importance of all principles of civil procedural law in ensuring 
justice, upholding democracy, and maintaining stability in civil matters. In adjudicating 
civil cases, courts are guided not merely by the specific statutes of civil procedure but also 
by the underlying principles of procedural law. The interpretation of civil procedural law 
norms, taking these principles into account, enables courts to grasp the true intent behind 
the rules. This approach significantly aids in rendering decisions that are both lawful and 
judicious.2 Procedural principles are solidified through legal norms, indicating that courts 
must adhere to these principles while deliberating and resolving civil cases. Any neglect or 
infringement of procedural principles during the examination and resolution of particular 
civil cases, or the issuance of a ruling by a judge who was not present at the case hearing, 
constitutes a significant breach of civil procedural principles. Such violations are grounds 
for the annulment of the court’s decision. This framework ensures that the integrity of the 
judicial process is maintained, emphasizing the critical role of procedural principles in the 
fair and lawful administration of justice.3

The principle of law embodies an idea that mirrors the public’s vision of an ideal, guid-
ing the manner in which legal regulation ought to be implemented. At the heart of every 
legal principle lies a societal value, which demands preservation and protection through 
legal mechanisms. The principles of civil law are categorized based on their significance 
and function in the administration of justice.

In the realm of civil procedural law, a variety of concepts, definitions, and categories 
have been developed over time, forming the theoretical foundation of civil procedural 
law. Among these legal categories are the principles of civil procedural law. The term 
“principle” originates from Latin, conveying several meanings, including “basis,” “initial,” 
“general provision,” “set-aside concept,” and “mainly starting (guiding) provision” of any 
theory, doctrine, or science, serving as a guiding idea.

According to Professor Avdyukov, the principles of civil law must be firmly embedded 
in specific legal norms or be abstracted from the norms of existing law, ensuring that these 
foundational ideas are consistently reinforced and reflected within the legal framework.4

1  Khoperia, N. (1999). The Adversarial Principle in Civil Procedural Law, pp. 18-19.
2  Landsman, S. (1983). A Brief Survey of the Development of the Adversary System, Ohio State Law Journal, Vol. 44, 
p. 713.
3  Семенов, В.М. (1982). Конституционные принципы гражданского судопроизводства, p. 110.
4  Kurdadze, S., Khunashvili, N. (2015). Civil Procedural Law, pp. 89-91.
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2. The Principle of Dispositionality
The principle of dispositionality in civil proceedings reflects one of the core principles 

of civil substantive law: the autonomy of will. This principle encapsulates the freedom 
of parties to not only manage their material rights but also their procedural rights. Civil 
procedural legislation is fundamentally structured around the principle of dispositionality.1

French administrative law expert Guy Breban highlights the principle of written pro-
ceedings, which dictates that a case should be considered solely based on the circumstances 
outlined in the application or claim, and only through the documents and requirements 
formally presented in writing. Consequently, under this principle, the court is restricted 
from conducting additional investigations or addressing governance issues or concerns of 
other parties not explicitly mentioned in the case documentation. This underscores the 
principle of dispositionality, emphasizing the controlled scope within which parties can 
exercise their rights and the limitations placed on the court’s ability to expand its inquiry 
beyond the presented claims.2

3. The Principle of Dispositionality in German Civil Procedural Law
In German civil procedural law, the principle of dispositionality stands as a corner-

stone, mirrored in a plethora of legislative measures. This principle, akin to its counterpart 
in Georgian civil procedural law, enjoys an expansive application in Germany, applying 
from the initiation of proceedings to the definition of the dispute’s subject matter. The 
establishment of legal procedures under German civil procedural law predominantly falls 
within the judge’s responsibilities.3 The German Code of Civil Procedure, however, imposes 
certain limitations on the principle of dispositionality. These constraints are partly rooted 
in legislative directives and partly in judicial precedents.4

4. The Principle of Dispositionality in Action
The principle of dispositionality, as outlined in the Civil Procedure Code of Georgia, 

is exemplified through the following mechanisms:
A) Agreement of the Parties as a Manifestation of Dispositionality - The agreement 

between parties represents a key expression of the principle of dispositionality. Parties 
have the right to define the terms of an agreement, which, once ratified by an enforceable 
act (ruling), allows them to conclude the dispute through a settlement.5

B) Refusal of the Lawsuit - The ability to reject a claim is an aspect of dispositionality, 
granting the plaintiff the dispositional right to withdraw their claim at any stage.6 This 
right extends to both the entire claim and parts thereof. Importantly, the court is obligated 
to inform the plaintiff about the legal ramifications of withdrawing a claim. Furthermore, 
the court must ascertain the genuine intent of the party, clarifying their requests and the 
legal outcomes they anticipate from exercising their procedural rights.7

C) 
Notice of Claim and the Principle of Dispositionality - Dispositionality, embodying 

1  Kazhashvili, G. (2018). Procedural Provision as a Prerequisite for Enforceable Decision-Making, p. 20.
2  Ghamichava, A. (2017). Admissibility of Cassation Appeal in the Administrative Process, p. 49.
3  Hagenloch, U. (2020). Comments on the Code of Civil Procedure Featured Articles, pp. 15-16.
4  Ibid, p. 20.
5  Gogishvili, M., Sulkhanishvili, M., Meskhishvili, S. (2010). Relations in the Courtroom.
6  Supreme Court of Georgia (2012). Ruling on the case No. as-47-45-2012, dated March 2.
7  Supreme Court of Georgia (2011). Ruling on the case No. as-1368-1206-2010, dated February 24.
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the procedural manifestation of the autonomy of will, grants an individual the right to 
independently decide, including through judicial procedures, the specific nature of a dis-
pute and to designate the party accountable for it. Furthermore, it permits the plaintiff the 
option to withdraw the claim. It is significant to note that the majority of these rights are 
afforded to the plaintiff. Nonetheless, civil procedural law, grounded in the principle of 
equality among parties, ensures analogous conditions for the defendant. This includes the 
defendant’s right to conclude the dispute through a settlement if an agreement is reached 
or to acknowledge the claim, thus highlighting the balanced approach of civil procedural 
law in facilitating dispute resolution.1

D) Refusal of Lawsuit - Although Article 3 of the Civil Procedure Code of Georgia does 
not explicitly name the right to refusal as a separate entitlement, the right to refusal none-
theless constitutes an aspect of the principle of dispositionality. In this process, the plaintiff 
opts to discontinue the claim proceedings initiated by them. However, this discontinuation 
is provisional, preserving the plaintiff’s right to revisit the claim.2 The procedural essence 
of an refusal is delineated by the legal outcome it precipitates: following an appeal, the 
claim remains active, thereby granting the party the opportunity to reapproach the court 
with the same claim at a later time. This is distinctly different from the procedural-legal 
institution of claim withdrawal, where subsequent disputes between the same parties over 
the same subject and grounds are deemed impermissible.3

5. The Principle of Adversariality in Civil Procedure
The adversarial principle, a concept that traces its origins back to Roman practice, is 

encapsulated in the maxim “audiatur et altera pars,” signifying the equality of parties in-
volved in a legal process.4 The distinction between adversarial and inquisitorial principles 
can be traced back to 12th-century European law. One manifestation of the adversarial 
principle is that proceedings could only be initiated through the submission of a claim by 
a private individual, in contrast to inquisitorial proceedings which could be initiated by 
the judiciary, for example, “ex officio” or through an “inquisitorial process.” The inter-
pretation of these concepts evolved in later medieval Europe, leading to a contemporary 
understanding that emphasizes distinct features, particularly in the context of fact-finding 
during trials.5 These differences have become key determinants in the procedural stages 
of establishing facts in court.

6. The Interplay Between Adversarial and Inquisitorial Principles
Until the adoption of the new Civil Procedure Code, the inquisitorial principle pre-

dominantly guided legal proceedings in Georgia. This approach was evident in the 1922, 
1932, and 1964 Civil Procedure Codes of Georgia, including the period of the Georgian 
SSR, which were all structured around the inquisitorial principle. In contrast stands the 
adversarial principle, which fundamentally differs from the inquisitorial approach. With 
the establishment of the Democratic Republic of Georgia and the drafting of a Civil Proce-
dure Code for the newly independent state, it was a pivotal decision to base the Georgian 
civil process on the principles of civil procedure, ultimately favoring the adversarial system.
1  Supreme Court of Georgia (2015). Ruling on the case No. as-64-58-2015, dated April 8.
2  Supreme Court of Georgia (2018). Ruling on the case No. as431-431-2018, dated June 22.
3  Meskhishvili, K., (2020). Comments on the Code of Civil Procedure Featured Articles.
4  Kola Tafaj, F., Fokshi (2018). “Civil Procedure”, Part 1, Edition 2, p. 32.
5  Glaser, E., Shleifer, A. (2001). Legal Origins. Cambridge, p. 99.
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Georgia’s experience with the procedural codes of the Soviet era highlighted several crit-
ical issues, which were identified by Georgian scholars. These issues include: a) a significant 
reduction in the activity and responsibility of the parties involved, who were less concerned 
with providing a comprehensive and detailed account of the facts supporting their claims and 
defenses. This was primarily because the responsibility for the precise and complete determi-
nation of these facts fell to the court. As a result, parties were not motivated to actively seek 
and present evidence, expecting the court to undertake this task; b) the proceedings were 
often subject to excessive delays due to the court’s overwhelming burden of having to seek, 
request, and examine evidence; c) there was a frequent overturning of decisions by higher 
courts because the initial court failed to ascertain the objective truth of the case.1

An interesting perspective comes from the esteemed proceduralist of the 19th and 20th 
centuries, Vaskovsky, who noted that “the principle of adversariality could be beneficial 
and appropriate only when the disputing parties are equal, and both are equally informed 
and capable opponents. In such cases, the court’s role is merely to observe their ‘duel’ si-
lently and to impartially determine the winner. However, if the parties are not equal—for 
instance, if one is educated and the other is not, or if one party is represented by a lawyer 
while the other must represent themselves without any legal experience or is navigating 
the process for the first time—then the adversarial principle can actually contradict the 
principles of justice.”2

The Federal Constitutional Court of Germany encapsulates the essence of the principle 
of equal opportunities as follows: The principle of equal procedural opportunities rep-
resents a cornerstone of the legal state and equality within both the civil process and the 
constitution, ensuring that all parties have an equal procedural standing before the judge. 
Moreover, it is incumbent upon the judge, in adherence to the constitutional and legal 
guarantees of a fair hearing, to afford all parties involved in the process an equal chance 
to present all relevant circumstances pertinent to the court’s decision. This includes the 
opportunity to independently assert counterclaims against the opponent’s demands within 
the bounds of procedural law.

Aligned with this perspective is the judge’s duty to safeguard the equality of the parties 
through an objective and just proceeding. This includes maintaining an impartial stance 
while processing and evaluating the parties’ statements, applying the law without bias, 
and properly exercising other procedural authorities. Consequently, this underscores the 
imperative for equality in the procedural status of the parties before the judge, ensuring 
that the administration of justice is fair and equitable for all involved.3 For a comprehen-
sive and foundational understanding of the adversarial principle, it is crucial to delineate 
its interplay and conjunction with the dispositive principle. Established doctrinal views 
suggest that participants in private legal relations possess complete autonomy to manage 
their personal interests within the boundaries of rights and freedoms granted by legislation. 
This autonomy manifests in the civil process through the adversarial principle. Conversely, 
the essence of the dispositive principle lies in restricting a judge’s ability to interfere with 
the autonomy of the parties in a civil case. This restriction naturally entails a significant 
transfer of the burden of proof and responsibility onto the shoulders of the disputing 
parties, thereby emphasizing the importance of their active participation in the process.4

1  Liluashvili, T. (1977). Questions of Civil Procedural Law, pp. 104-110.
2  Треушников, М. (1996). Хрестоматия по гражданскому процессу, pp. 71-72.
3  Beschluss vom (2018). 1 BvR 1783/17-NJW 2018, 3631, dated September 30.
4  Schneider (1888). Über richterliche Ermittlung und Feststellung des Sachverhalts im Civilprozess, p. 18.
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7. An exceptional Case as Stipulated by Legislation Deviating from the Ad-
versarial Principle

In Georgian civil procedural law, the institution of family affairs is governed distinc-
tively, characterized by unique forms of legal protection. Family-related disputes are par-
ticularly sensitive in nature. In resolving these disputes, judges exercise significant caution 
to reach objective, accurate, and fair decisions. The welfare and rights of the child hold 
a paramount position in these considerations. Elements of inquisitorial proceedings are 
evident in such disputes, as judges are committed to achieving the most favorable outcome, 
taking into account the best interests of the child and the family as a whole. The principle 
of investigation is employed more extensively in family matters than in other types of 
disputes. According to Article 4(2) of the Civil Code of Georgia and Article 354(I), judges 
are endowed with extensive authority to independently assess the evidence provided by 
the parties, and to initiate the determination of the subject matter of the evidence, aiming 
for an impartial verdict in the case. Article 354 serves as a specific provision and takes pre-
cedence over the general rule outlined in Article 103. In matters concerning the welfare 
of the child, particularly in cases of divorce and alimony payments, the court is required 
to independently assess the involvement of the defendant in the financial support of the 
children. Should the defendant fail to meet this responsibility, in accordance with Article 
355, the court is empowered to issue a decision in the form of a provisional order.1

8. Scope of Inquisitorial Rights of the Court
The Civil Procedure Code of Georgia allows the court, for the purpose of elucidating 

case details, to independently initiate actions as prescribed within the code. However, ju-
dicial practice adheres to a more restrained interpretation of this rule, limiting the court’s 
discretion to autonomously engage in procedural activities aimed at clarifying case facts, 
contrary to the extensive permissions that might seem to be granted by the Civil Proce-
dure Code. For instance, the court is not permitted to independently question witnesses, 
determine the scope of evidence required for the case, request documents from external 
entities, or ask the Enforcement Bureau to verify facts. This norm specifically empowers 
the judge to undertake procedural steps on their own initiative, within the boundaries 
established by legal provisions. Irrespective of the case being conducted under adversarial 
or inquisitorial principles, two critical aspects remain central: the safeguarding of party 
equality and the judge’s authority. This echoes the ancient Roman legal maxim “Lex uno 
ore omnes alloquitur” (“the law speaks to all with one voice”), underscoring the principle 
of equal rights for all parties within contemporary legal frameworks.2

9. Principle of Equality Before the Law in Civil Proceedings
The significance and necessity of the principle of equality before the law, a cornerstone 

concept, were recognized by the luminaries of Roman law. Indeed, Roman law holds a 
place in the annals of civilization comparable to the discovery and utilization of fire by 
humans. It is destined to remain an invaluable asset to human civilization for as long 
as humanity itself exists. There is a well-known adage that Rome conquered the world 
three times: initially, through the might of its legions; subsequently, with the embrace 
of Christianity; and finally, when feudal Europe began to recite Roman law. It was then 

1  Gagua, Y. (2013). Burden of Proof in Civil Procedural Law, p. 159.
2  Dekanosidze, R. (2017). Adversarial Principle and Its Limitation Cases in Georgian Civil Procedural Law, p. 130.
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that numerous civilized states began to establish the foundations of their civil legislation 
on the principles of revived Roman law.1 Today, it’s hard to grasp the monumental leap 
forward represented by the adoption of the Universal Declaration of Human Rights. Fol-
lowing World War II, a time marked by pervasive fear, colonial divisions, and widespread 
inequality, the introduction of the first Universal Declaration on a global scale—affirming 
the inherent dignity and equality of all individuals, irrespective of skin color, beliefs, or 
origins—was an undeniably audacious initiative, whose success was far from assured at the 
time. It is important to recognize that the principle of equality is echoed in administrative 
law as well. Alongside the adversarial principle, it is crucial to delineate the principles of 
equality before the law for all parties involved. This equality means that both the plaintiff 
and the defendant stand on equal footing throughout the administrative process. As is 
commonly understood, administrative-legal relationships typically occur between parties 
at inherently unequal levels, with subordination being a defining feature of these relation-
ships. Nonetheless, in the context of an administrative case, the two unequal entities—an 
administrative body and a citizen — are considered equals.2

10. Continental-European and Anglo-American Litigation
The Corpus Juris Civilis of Justinian I significantly influenced the formation and devel-

opment of the legal systems in Continental Europe. This influence is evident in the active 
role the court assumes in legal disputes. From the initiation of a lawsuit, the judge not only 
presides over the proceedings but also takes charge by summoning witnesses and setting 
priorities. This approach contrasts markedly with the Anglo-American legal system, where 
the judge’s role is more about overseeing the process rather than directly guiding it. In the 
Continental-European model, the parties contribute to defining the case’s circumstances, 
which then informs the court’s decision-making. The court, within its jurisdiction, resolves 
and clarifies issues, with the judge providing legal interpretation on facts that have been 
reviewed and are pending consideration, as highlighted by Boeling H. in “Methodology 
of Decision-Making in Civil Case, Judges’ Seminar.”

The differences between the legal families of Continental Europe and Anglo-America 
are both vast and structural, encompassing legal and methodological aspects. A notewor-
thy distinction lies in the profound impact of Roman law on Continental European law, a 
legacy to which numerous lawmakers have contributed.3

Conclusion
Despite the principles of adversarial proceedings and equality of parties enshrined and 

safeguarded by procedural legislation, Georgia’s civil procedural laws exhibit characteris-
tics of inquisitorial processes, including provisions for judicial initiative. This aspect of the 
Georgian judiciary is largely attributed to the influence of German procedural law. While 
proceedings should adhere to the adversarial principle, the court’s role must be defined 
within bounds that do not infringe upon the principle of dispositionality. Resolving issues 
necessitates striking a delicate balance between the principles of adversarial proceedings, 
equality of the parties, and judicial activity. It is this equilibrium that defines the extent of 
the court’s powers and the rights of the parties, ensuring that the court maintains a neutral 

1  Digests of Justinian (2000). Monuments of Roman Law, pp. 5-7.
2  Kopaleishvili, M., Skhirtladze, N., Kardava, E., Turava, P. (2016). Manual of Administrative Procedural Law, p. 24.
3  Cypelius, R. (2009). Doctrine of Legal Methods, p. 11.
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and nominal role in examining the case’s facts.1 Improving the quality of justice, achiev-
ing a prominent position in practice beyond just the letter of the law, and enhancing the 
practical application of laws are critical steps toward legal advancement. This necessitates 
adopting proven legal experiences from other jurisdictions. The foundation of a robust 
legal society lies in the leadership by principles, the establishment of sound practices, and 
the accurate enforcement of laws, with the aim of making legal personhood a significant 
objective for lawmakers. Clarity, simplicity, and the ability to adapt legislation to the real-
ities of legal practice are paramount. To mitigate communication challenges, adopting the 
formulation of paragraph 278(5) from the German Code of Civil Procedure into Georgian 
legislation is essential. This particularly pertains to situations where, following unsuccessful 
settlements, cases involving bias and lack of objectivity are assigned to a special judge who 
is not involved in other legal disputes. This paper explores the Anglo-American, Conti-
nental, and Georgian legal systems. Drawing from American and European experiences, 
it argues that courts should possess mechanisms for maintaining active oversight of cases, 
as losing control over the parties can lead to procedural stagnation.2

1  Tbilisi Appellate Court Civil Cases Chamber (2014). Ruling on the case No. 2b/550-14, dated June 9.
2  ABA Standards Related to Court Delay Reduction (2010), p. 71.
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Abstract
This article addresses the crucial role played by the institution of claims within the 

context of civil litigation. A court is not empowered to commence proceedings of its own 
accord; it requires an interested party to present a claim or petition, through which the 
disputant delineates the matter at issue. This underscores the principle of dispositionality, 
which affords individuals the autonomy to decide whether to initiate a claim or appli-
cation. In contemporary society, the mechanism of lawsuits serves as a vital means for 
safeguarding rights and lawful interests. The paper delves into pivotal aspects such as the 
nature and definition of a claim, its constituent elements, and its various types — confes-
sional, attributive, and transformative claims. Additionally, it examines the right to lodge 
a claim, the principle of dispositionality, the burden of proof, notification of a claim, and 
the potential for settlement.

Keywords: Civil litigation, Claim institution
 

Introduction
In contemporary society, the mechanism of lawsuits plays an essential role in the pro-

tection of rights and legitimate interests. As stipulated in Article 31 of the Constitution of 
Georgia, “every person has the right to appeal to the court for the protection of his rights 
and freedoms.” Over the years, civil procedural legislation has evolved and undergone 
transformations. The concept of a claim is elucidated in the “Digests,” which states, “Ni-
hil aliud est actio quam ius, quod sibi debetur, iudicio persequendi,” meaning a claim is 
essentially the right of an individual to pursue and defend a cause in a court of law. The 
term ‘action’ (actio) was defined in classical Roman law as a means to secure a judgment 
through a trial that aligns with the plaintiff’s interests. The Constitution of Georgia affirms 
and ensures the adjudication of a person’s violated or contested rights by a court, facilitated 
by the procedural law institution known as a lawsuit.

1. The Nature of the Lawsuit
Rights represent the scope of actions deemed permissible by law for an individual. 

This means that the holder of a particular right is entitled to exercise or benefit from this 
right, though they are not obliged to do so. The crux of civil rights lies in their complete 
availability to their owner.1

Courts are established to safeguard the rights of individuals or entities that are either 
infringed upon or in dispute, as well as interests recognized by law. Courts do not have 
1  Liluashvili, T., Liluashvili, G., Khrustali, I., & Strongishvili, Z. (2014). Civil Procedure Law, Part One. Tbilisi: Law. 
p. 80.
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the authority to commence proceedings autonomously; thus, the initiation of legal action 
and the hearing of cases necessitate an individual’s petition for rights protection. Anyone 
seeking to claim something from another, compel a particular action, prevent an action, 
ascertain the existence or non-existence of a right or legal relationship, or alter such a 
relationship, is required to approach the court with a lawsuit.1

Therefore, a lawsuit is a formal complaint or a claim filed in court concerning a disputed 
issue, serving as a means to protect rights and legitimate interests. In line with Article 31 of 
the Constitution of Georgia, every individual is entitled to approach the court to safeguard 
their rights and freedoms. Integral to the fundamental right to a fair trial is the assurance of 
case deliberation within a reasonable timeframe and the enforcement of the court’s decision.

The purpose and objectives of civil litigation, or civil proceedings, align with those of 
justice at large. As stated in Article 2 of the Civil Procedure Code of Georgia, the court 
guarantees the protection of every person’s rights. It obliges the court to initiate hearings 
based on an individual’s application seeking to defend their rights or interests as recognized 
by law.2 The court is dedicated to safeguarding the rights and interests of citizens and 
organizations through all available means. Furthermore, the same article’s latter section 
specifies that the court may only decline an application or case consideration based on the 
conditions and regulations stipulated within this code. The prompt and accurate resolution 
of cases inherently bolsters the rule of law.3

The primary objective of civil proceedings is to safeguard disputed or violated rights and 
legitimate interests that emerge from private legal relationships through equitable and prompt 
examination and adjudication. The term “correct” examination and resolution of cases denotes 
that court decisions must be rendered in strict adherence to civil procedural laws. Timely con-
sideration and decision-making require observance of the deadlines prescribed by procedural 
legislation. “Proper” and timely judicial review entails striking a reasonable balance between 
thorough judicial examination and the ascertainment of truth within the proceedings, culmi-
nating in a definitive verdict and the resolution of the dispute between the parties.4

The civil process extends beyond merely issuing a court decision and the release of an 
execution order for its enforcement. The European Court of Justice has asserted that “the 
correct and timely implementation of a court’s decision must be viewed as a fundamental 
component of the essence of ‘justice’; without this, justice becomes illusory.”5

A lawsuit serves as the legal mechanism to initiate claim proceedings, standing as the 
paramount procedural tool for the protection of rights that are either violated or contested. 
The method through which this right is safeguarded is referred to as the form of the claim.6

The lawsuit aims to protect rights and legitimate interests through legally prescribed 
means. For a legal dispute to be considered within the framework of a civil lawsuit, it is 
essential that the parties involved share a relationship of legal equality. Such relationships 
are typical of private law, thereby making disputes of a private-legal nature subject to the 
claim proceedings process.7

1  Liluashvili, T. (2005). Civil Procedural Law (2nd ed.). Tbilisi. p. 270.
2  European Court of Human Rights (2005, September 27). Case No. 2507/03, “Amat” Ltd. and Mebegishvili 
v. Georgia, for violation of the right to have the case considered within a reasonable time.
3  Kobakhidze, A, (2003). Civil Procedural Law. Tbilisi: Herald of Georgia. pp. 19-20.
4  Крусс И. А. 2013. Комментарий к гражданскому процессуальному кодексу Российской федерации 
(постатейный), обшей редактор Л.В. Тумановой, Проспект, Москва, 14.
5  European Court of Human Rights (1997, March 19). Case No. 18357/91, Hornsby v. Greece, §40. Re-
trieved from https://hudoc.echr.coe.int/eng#{“itemid”[“001-58020”]}.
6  Kurdadze, Sh., & Khunashvili, N. (2012). Civil Procedural Law of Georgia. Tbilisi. p. 294.
7  Tskitishvili, M. (n.d.). Lawsuit in Civil Process. p. 21.
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2. The Concept of a Claim
Regarded as a foundational institution within civil procedural law, the realization of 

rights prescribed by law would be unattainable without the presence of state enforcement 
mechanisms to ensure compliance with assumed obligations.1

Although the current civil procedural legislation of Georgia does not explicitly define 
the term “claim,” Article 3 of the Civil Procedure Code clarifies that parties initiate court 
proceedings by submitting a claim or application in accordance with the procedures out-
lined in this code. In doing so, they identify the dispute’s subject matter and independently 
decide to file a claim (or application). The proceedings may conclude with a settlement; 
the plaintiff has the option to withdraw the claim, while the defendant may admit to it. 
Consequently, the initiation of proceedings is not within the court’s purview but relies 
entirely on the interested party’s action of filing a lawsuit.

Despite varying interpretations of the claim, it is essential to recognize that a claim ex-
ists wherever there is an assertion of one. The act of submitting a claim forms the ground-
work for commencing claim proceedings. The court initiates civil proceedings based on 
the application submitted by the concerned individual. The protection of civil rights is 
effected through the court’s various means of rights protection.2

At the heart of a claim (or request) submitted to the court by an interested party is its 
articulation in the statement of claim.

In Georgian legal scholarship, there’s a prevailing perspective that distinguishes between 
a claim from a procedural legal standpoint and a claim from a substantive legal standpoint. 
Contrasting this viewpoint, some argue that a claim is a unified concept with two aspects: 
procedural legal, i.e., the act of petitioning the court to protect a disputed right, and sub-
stantive legal, i.e., the claimant’s substantive legal demand upon the defendant. Addressing 
the procedural norms, authors contend that these viewpoints are not mutually exclusive but 
rather, they comprehensively understand both the procedural legal and substantive legal 
facets of a claim. Moreover, what is considered a claim from a substantive legal perspective 
(the legal demand made upon the defendant) aligns precisely with one of the claim elements 
known as the subject of the claim. Hence, while a claim is a construct of procedural law, it 
inherently pertains to the right the plaintiff seeks to defend against the defendant. Through 
an examination of civil procedural legislation, claims may be categorized into attributive or 
enforceable claims, transformative claims, and confessional or ascertainable claims.3

A claim represents a substantive legal demand by one party against another, brought 
before the court for adjudication under the guidelines of procedural law, originating from 
a contested substantive legal relationship and grounded in legal facts.4

3. Elements of the Claim
The elements of a claim constitute its integral components, defining its legal character 

and distinguishing it from others. In legal scholarship, various views on the elements of a 
claim have been presented.

A prevailing consensus within Georgian legal theory posits that a claim comprises two 

1  Rosenberg, L., Schwab, K., Gottwald, P., Zöller, R., & Vollkommer, G. (2002). Zivilprozessordnung, 49th 
edition.
2  Kurdadze, Sh., & Khunashvili, N. (2015). Civil Procedural Law of Georgia. Tbilisi: Meridian Publishing 
House. p. 344.
3  Khrustali, V., Liluashvili, T. (2007). Civil Procedural Law, Commentary. p. 271.
4  Kurdadze, Sh., & Khunashvili, N. (2015). Civil Procedural Law of Georgia. Tbilisi: Meridian Publishing p. 346.
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primary elements: the subject of the claim and the basis of the claim. These elements en-
able the differentiation of one claim from another and provide a foundation for accurately 
elucidating the claim’s components, ensuring they are distinct. The court is mandated to 
adjudicate the claim within the confines of its defined scope, as stipulated in the claim, 
and in consideration of the facts upon which the claimant has predicated his or her claim.1

Subject of the Claim - Article 178 of the Civil Procedure Code of Georgia stipulates that 
the claim must encompass both the claimant’s demand and the subject of the dispute. The 
subject of the claim refers to the content or essence of the claim, rather than the physical 
object involved. For instance, if the plaintiff seeks the repayment of a loan from the defen-
dant, the subject of the claim is not the physical money but the act of repaying the debt.2

Basis of the Claim - This second element of the claim is intertwined with the subject. 
The basis of the claim refers to the facts that support the claimant’s pursuit of rights and 
legitimate interests protection.3

As outlined in the Civil Procedure Code of Georgia, specifically the first part of Article 
178 (H), the claim must detail the legal grounds upon which the claimant bases his/her 
claims. Furthermore, Article 102 of the same code mandates that each party must sub-
stantiate the circumstances underpinning his/her claims and counterclaims with evidence. 
Thus, the claimant’s plea must be backed by legal facts, which are those facts that the law 
associates with a particular outcome desired by the claimant.4

4. The Right to Claim
The right to claim encompasses two fundamentally intertwined authorities: the proce-

dural (the right to initiate a lawsuit or petition the court) and the substantive legal aspect 
(the right to have the claim satisfied).

The prerogative to initiate legal action stands as a distinct right of the claimant. This 
signifies that the capacity to lodge a claim is not contingent upon the claimant’s entitlement 
to have the claim satisfied. Such determination can only be made through the adjudication 
of the case. The enforcement of rights, whether violated or contested, is facilitated via the 
exercise of the right to claim. This right underpins the potential for legal recourse in the 
form of a lawsuit.5

It is important to recognize that the ability to file a claim is tied to the prerequisites for 
exercising this right. Moreover, the actual utilization of the claim right is subject to the 
discretion of the interested party.6

5. Types of Claims
As delineated by the Civil Cases Chamber of the Supreme Court of Georgia, there are 

primarily three categories of lawsuits: attributive lawsuits, transformative lawsuits, and 
confession lawsuits.

Confession Claim: The concept of a confession claim is outlined in Article 180 of the 
Civil Procedure Code of Georgia, which stipulates that a confession claim can be initiated 
to affirm the existence or non-existence of rights and legal relationships, to acknowledge 
1  Liluashvili, T. (2005). Civil Procedural Law (2nd ed.). Tbilisi. pp. 272-273.
2  Ibid, p. 237.
3  Die dogmatische Bedeutung des richterlichen Schuldnerschutzes in der Zwangsvollstreckung. Dissertation. Heidel-
berg. pp. 17-133.
4  Liluashvili, T. (1992). Commentary on Civil Procedure Law. Tbilisi: Publishing House “Science”. p. 275.
5  Kurdadze, Sh., & Khunashvili, N. (2012). Civil Procedural Law of Georgia. Tbilisi. p. 360.
6  доровалский А., бова. СА. Основны проблемы исковой формы зашиты права. М,.1979, გვ. 94.
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the authenticity of documents, or to ascertain document forgery, provided the plaintiff 
has a legal interest in doing so.

Attributive Claim: Attributive claims are prevalent in court practice and possess a more 
complex subject matter compared to confession claims. In an attributive claim, the plaintiff 
seeks not only the acknowledgment of a disputed material right’s existence but also de-
mands that the defendant either perform a specific action or abstain from such an action.1

The aim of confession actions is to resolve disputes over rights, rather than to confer a 
subjective right upon the plaintiff.2

Transformative Claims: Transformative claims refer to those that seek to alter or con-
clude legal relations via a court ruling, allowing the plaintiff to petition for legal and sub-
stantial changes. The categorization of transformative claims as an independent type of 
lawsuit is a subject of debate among proceduralists and legal scholars.

Some legal theorists argue against distinguishing transformative claims as a separate 
form of lawsuit, suggesting that they essentially resemble confession claims.3 However, 
a faction within the scholarly community acknowledges the distinct nature of transfor-
mative claims while disputing the notion that a court’s decision lacks the status of a legal 
fact. According to legal statutes, there exist transformative lawsuits designed specifically 
to modify or dissolve existing legal relationships.4

6. Principle of Dispositionality, Burden of Proof, Notice of Claim, Settlement
In the legal systems of developed countries, the principle of good faith underpins all 

aspects of civil engagement. Similarly, Georgian civil law upholds the principle of good 
faith as a core value.5

The principle of dispositionality in civil procedural law is evident not only at the initi-
ation of proceedings but also leading up to their conclusion.6 When a plaintiff withdraws 
their claim, it signifies not only a renunciation of their substantive legal demands against 
the defendant but also a cessation of using procedural legal means for asserting those claims. 
Thus, the withdrawal of a claim is an act of relinquishing substantive and legal rights, 
yielding a procedural legal outcome.7

The notice of claim provides an opportunity for parties involved in the proceedings to 
resolve their dispute with the opposing party without judicial intervention, by reaching a 
mutual agreement regarding the claim. In such instances, rights and obligations are estab-
lished solely based on the will and rights of the parties involved, allowing for the possibility 
of settlement outside the courtroom.8

In a settlement, parties often have the latitude to consider factors that extend beyond 
the procedural confines, particularly the economic relations between the parties. This 
could involve concessions on demands, agreements on installment payments, and inter-
est arrangements. An important aspect of settlements is the potential reduction in costs, 
1  Practical Recommendations on Civil Procedural Law for Judges of Common Courts. (2010). Supreme Court Edition. 
p. 33.
2  Kurdadze, Sh. (2016). Discussion of Civil Cases in the Court of First Instance. Tbilisi. p. 479.
3  Liluashvili, T. (1992). Commentary on Civil Procedure Law. Tbilisi: Publishing House “Science”. p. 236.
4  Добровольский А.А; Иваново С. А.1979.Основные проблемы исковой формы защиты права.Москва.
Издю-во Моск ун-та, გვ. 94.
5  Zoidze, B. (2001). Commentary on the Civil Code of Georgia. Tbilisi: Law. p. 269.
6  Weber, K. (2000). Creifelds Rechtswörterbuch (16th ed.). Munich: C.H. Beck. p. 65.
7  Liluashvili, T., Liluashvili, G., Khrustali, I., & Strongishvili, Z. (2014). Civil Procedure Law, Part One. Tbilisi: Law. 
p. 85.
8  Supreme Court of Georgia. (2012, March 1). Decision on case No. as-1838-1811-2011.
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achievable by circumventing the collection of evidence, which often incurs significant 
expenses.1

The provision of a claim involves the court’s application of a legally stipulated measure 
(mechanism), manifested in carrying out a specific procedural action aimed at ensuring 
the enforcement of a subsequent decision. 2The interests of the plaintiff are secured and 
safeguarded through the provision of the claim, while the protection of the defendant’s 
interests is facilitated by the compensation for damages.3

 
Conclusion

When an individual, motivated by a legal interest to safeguard a right that has been 
violated or disputed, seeks redress through a court decision, they approach the court with 
a claim. Every person, irrespective of gender, nationality, citizenship, or race, possesses 
the right to petition the court under the provisions of departmental subordination and 
jurisdiction as established by Georgian legislation. Furthermore, in alignment with the 
principle of dispositionality articulated in Article 3 of the Civil Procedure Code, they are 
entitled to initiate legal proceedings by submitting a claim or application, thus defining 
the scope of their case.

Hence, from the analysis presented, it is evident that a claim serves as an efficacious 
and critically important tool for the protection of parties’ rights.

1  Civil Procedure Code of Georgia, Article 37.
2  Kobakhidze, A. (2003). Civil Procedural Law. Tbilisi: Herald of Georgia. p. 300.
3  Liluashvili, T. (2005). Civil Procedural Law (2nd ed.). Tbilisi. p. 220.
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Abstract
In the modern world, while humanity is at the peak of development, it is inappropriate 

to use violence in the name of religion to protect such values, which representatives of 
different faiths establish with the motive of calling for peace. Various religious movements, 
which have themselves been the object of persecution in the past, after gaining strength, 
often resort to violence against people. The reason for this can be the struggle for secular 
power, which is governed by the ambitions of people speaking in the name of different 
religions and is proclaimed as “the voice of God”, and religion - as a doctrine, which is often 
not at all clear, needs explanation, and, not so rarely, these explanations are also separate 
and asks for an explanation.1

The religion discussed in the article is Islam. Like other religions, Islam, during the 
period of preaching, repeatedly suffered psychological, physical, and material pressure 
from the religious-cultural-political background existing at that time. And, to tolerate all 
this, God in the “Qur’an” sometimes warns the believers with the punishment that will 
happen to the pagans, sometimes comforts them who have come to heaven as a reward for 
enduring hardships, and sometimes demands appropriate physical resistance from them 
in response to unjust treatment.2

When we talk about violence in Islam, we cannot fail to emphasize the fact that this 
religion is largely characterized by gender-based violence. Mostly this is manifested in 
violence against women. In Islam, women have always been and unfortunately are still 
the object of discrimination. She is the husband’s “property” and most of her fundamental 
rights are violated.3

The question is: Is Islam really discriminatory towards women and does it justify vio-
lence against women or is it all a misinterpretation and a crime covered by religion?!

“All human beings are born free and equal in dignity and rights.”4 That is why in the 
article we talk about those fundamental human rights that are violated against women in 
Islam and the violation of which is a clear manifestation of violence.

Today, human rights and freedoms are recognized and guaranteed by various interna-
tional conventions and declarations, including the “UN Universal Declaration of Human 
Rights”, European Convention on Human Rights, the Social Charter of the Council of 
Europe of February 26, 1961; “Civil and Political Rights” and “Economic, Social and Cul-
tural Rights”. The article also talks about the positive obligation of the states to protect the 
rights provided by these acts.

Keywords: woman rights, Islam.
1  Kazumov, O. (2004). “Violence in the Name of Religion and the Importance of Interpretation,” p. 15.
2  Ibid, p. 18.
3  Harvest, M. (2021). “Gender Discrimination for Religious Reasons in Islamic Countries and International Human 
Rights Treatises,” Volume 204.
4  United Nations (1948). “Universal Declaration of Human Rights,” Article 1, December 10.
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Introduction
Many individuals who have either not read the Qur’an or have misunderstood it be-

lieve that the revelations received by the Prophet Muhammad between 610-632 mandate 
women to wear the Chadra and cover their faces entirely. This perspective necessitates 
consideration of the Arabian Peninsula’s geographical context and the mentality of its in-
habitants at the time. In an era where the birth of a girl was so undervalued that infanticide 
was practiced, Islam emerged as a progressive force by granting rights to women that were 
both recognized and religiously sanctioned. Thus, Islam significantly elevated the status 
of women, recognizing them as fully-fledged beings.1

However, it’s evident that the stipulations of the Quran are not entirely aligned with 
the fundamental principles of modern law, particularly from a gender perspective. The 
rights of women as outlined in the Qur’an are often perceived as limited, with a pro-
nounced superiority accorded to men, fostering a sense of inequality.

1. The Situation of Women’s Rights in Islam
At the onset of the twentieth century, the evolution of Islam was observed across var-

ious Muslim countries. This period marked the beginning of significant changes within 
the traditional Islamic societies, spurred by the emergence of socio-political movements, 
the influence of the West, and the economic underdevelopment of Eastern countries. The 
Islamic Republic of Iran, with its strong state traditions and the uniqueness of Shia Islam, 
was no exception, playing a significant role in the Islamic world’s developments.2

The Islamic Republic of Iran is a nation where, even in the twenty-first century, democ-
racy, human rights, and particularly women’s rights, are severely compromised, presenting 
a critical issue. The fight for women’s rights in Iran can be traced back to the nineteenth 
century, showcasing notable figures such as Khurat Al Aoun. As the eldest daughter of a 
distinguished Shia theologian, she advocated for the abolition of the Chadra and spoke out 
against polygamy. Another significant figure in the women’s rights movement was Princess 
Taj as Saltan, who, having been educated at the Royal Court and proficient in Persian and 
French literature, deeply understood the disparities between the lives of Western and Eastern 
women. Through her writings, she highlighted these differences, contributing significantly to 
the constitutional revolution in Iran, which saw active participation from Muslim women.3

Despite ongoing efforts, the continuous struggle of women, and various initiatives by 
the state, the clerical establishment in Iran has consistently ensured that women remain 
unequal to men.4 This raises a crucial question: Is Islam inherently discriminatory towards 
gender, or are these issues the result of misinterpretations?

1.1. Violence Against Women in the Name of Religion
To understand the true essence of Islam and avoid falling prey to its misinterpretation, it is 

essential to consult the Quran. The Quran explicitly states that killing a person is not permissible. 
Moreover, it reassures believers, specifically Muslim believers, that adherence to its teachings 
does not condone violence.5 If the Quran advocates against taking a life, then it logically cannot 
condone femicide, which, within the Muslim community, is often perpetrated by husbands.
1  Rukhadze, O. (2004). “Islam Does Not Captivate Women,” Tbilisi, p. 12.
2  Sanikidze, G. (2005). “Shiism and the State in Iran,” Intelligence, p. 8.
3  Ibid., p. 12.
4  Ibid., p. 11.
5  “The Holy Qur’an,” (2007). Translated by Maulawi Sher’ Ali, Islam International Publications Limited, Sura 47:4, June.
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However, Muslim apologists frequently paint an idealized picture of how women are 
treated in Islam, which does not always align with reality. While the Quran prohibits be-
lievers from killing, it paradoxically permits a husband to discipline his wife physically. It 
states, “Husbands are the protectors of their wives because Allah has given the one more 
strength than the other, and because they support them from their means. Therefore, the 
righteous women are devoutly obedient, and guard in [the husband’s] absence what Allah 
would have them guard. As for those from whom you fear disobedience, admonish them, 
forsake them in beds apart, and beat them lightly.”1

The picture is further exacerbated by the fact that books with Islamic labels have 
appeared in Saudi Arabia since 2010. These books report what kind of wife “needs” to be 
beaten, what her husband should beat her with, where to inflict blows and what to tell 
him during the beating. For example one such textbook, “the obedience of women in 
Islam” reports that the husband is entitled to physically punish his wife in various cases. 
Such cases are: if he does not fulfill the desires of the husband; if he does not meet the 
sexual needs of the husband; If she leaves the house without her husband’s permission or 
does not perform religious duties. The weapon of punishment, and the stick, must be in a 
prominent place so that the wife can always see him.2

Violence against women, as well as all kinds of violence, is a crime, although, to some 
extent, unfortunately, it still happens in different parts of the world and in societies, but 
it is unequivocally condemned almost everywhere. In Islam, the severity of the problem 
lies in the fact that all this is religiously legalized and allowed.3

As an example, we can consider the story of Bibi Aisha, an 18-year-old Afghan girl. 
The girl was punished for trying to escape from her family. She was constantly beaten by 
her husband and forced to do heavy physical work. The Islamic court sentenced him to 
cut his ears and nose with a house of punishment. 4

A 13-year-old Somali girl Aisha Ibrahim Duhulov was the victim of similar inhumane 
treatment. In 2008, he was buried to the waist of thousands of Muslims in the ground and 
about fifty men stoned him. Aisha was accused of adultery. And as an adulterer, he was 
thought to have been raped by three men.5

1.2. Child Marriage as a Form of Violence Against Women in Islam
In the context of Islam, child marriage is permitted. Daily, over 30,000 young girls in the 

Islamic world enter into marriage with older men.6 The Qur’an states: “For your women who 
have desisted from menstruation, if you have doubts [about their periods], their prescribed 
period shall be three months, and [also for] those who have not menstruated. As for those 
who are pregnant, their term is until they give birth.”7 This passage refers to wives who have 
yet to experience menstruation, indicating that they are, in fact, very young children.

Child marriage represents a violation of human rights that, even in the 21st century, 
remains a pressing issue across many countries worldwide. Various legal frameworks aim 
1  Ibid., 4:34.
2  Asha, H. (2010). “The Obedience of Women in Islam,” Intellect, p. 24.
3  Küng, H. (2005). «Religion, Violence, and ‹Holy Wars›,» p. 7.
4  Ravitz, J. (2012). “For Aesha, Healing Comes in Many Forms,” [Online]. Available at: https://edition.cnn.
com/2012/12/16/us/aesha-surgery-healing/index.html. [Last verified February 5, 2024].
5  Miller, T. (2008). “Stoning Victim Begged for Mercy,” [Online]. Available at: http://news.bbc.co.uk/2/hi/7708169.
stm. [Last verified February 5, 2024].
6  Ullah, N. (2021). “Child Marriages: International Laws and Islamic Laws Perspective,” School of Law, University of 
Gujrat, Pakistan, p. 4.
7  “The Holy Qur’an,” (2007). Translated by Maulawi Sher’ Ali, Islam International Publications Limited, Sura 65:4, June.
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to prevent child marriage, including the Convention on the Rights of the Child. Although 
ratified by numerous Muslim countries, the implementation of this convention often ap-
pears to be merely ceremonial in nature.1

The Convention encompasses civil, political, social, cultural, and economic rights for children. 
While it does not explicitly mention child marriage, it contains several clauses that safeguard 
children against early marriage.2 According to Article 1 of the convention, a child is defined as 
any individual under the age of 18, unless the laws of a particular country set the age of majority 
lower. This definition underscores the global commitment to protecting children, highlighting 
the importance of international efforts to combat the challenge of child marriage.3

Primarily, the victims of early marriage are girls, as they are often deemed less valuable 
to their parents compared to boys, with the parents viewing them as an economic liability. 
Consequently, parents marry off their daughters at a young age to alleviate their financial 
burden.4 Such practices directly contravene Article 2(2) of the Convention, which man-
dates state parties to adopt all appropriate measures, including legislation, to outlaw and 
eliminate such discriminatory practices.5

Despite these provisions, it is often the very states that have ratified the Convention that 
breach its stipulations. A notable example is the Islamic Republic of Pakistan. The Pakistan Child 
Marriage Restraint Act of 1929 stipulates the legal age of marriage at under 18 for boys and under 
16 for girls. In a significant development, the Sindh Assembly passed the Sindh Child Marriage 
Restraint Act in April 2014, setting the minimum age for marriage at 18 for both genders.6 How-
ever, in a conflicting move, a Pakistani court decreed that under Sharia law, men are permitted 
to marry underage girls following the onset of their menstrual cycle, a ruling that starkly opposes 
the Child Marriage Restraint Act. Sharia laws, which are the religious laws of Islam derived from 
the Quran’s teachings, serve as a guiding principle in Islamic society.7

The decision in question was rendered by a provincial court in Sindh during the case 
hearing of Huma Yunus, a 14-year-old Catholic girl who was abducted, forcibly converted 
to Islam, and subsequently forced into marriage. To demonstrate that Yunus was underage 
and hence the marriage unlawful, her parents submitted her baptismal certificate from 
the school during the court proceedings. Despite Sindh’s prevailing child marriage law, 
which forbids the marriage of anyone under 18, the court decreed that under Sharia law, 
the marriage between Yunus and her abductor Abdul Jabbar was legitimate, citing that 
the girl had begun menstruating.8

This ruling came in spite of Sindh’s legislation against child marriage, indicating a lack 
of effective enforcement by the government to uphold the law. In Pakistan, a legislative 
proposal to outlaw child marriage has been introduced at the highest level of government, 
yet its adoption remains indefinitely delayed.9

1  Chata, M. (2016). “Basic Profile of Child Marriage in Pakistan,” p. 6.
2  Arfat, S.H. (2013). “Protection of Children’s Rights in Islam: Special Reference to Orphans,” Paperback.
3  “Convention on the Rights of the Child,” (1989). Adopted and opened for signature, ratification, and access by Gen-
eral Assembly resolution 44/25, November 20.
4  Harvest, M. (2021). “Gender Discrimination for Religious Reasons in Islamic Countries and International Human 
Rights Treatises,” Volume 124.
5  “Convention on the Rights of the Child,” (1989). Adopted and opened for signature, ratification, and access by Gen-
eral Assembly resolution 44/25, November 20.
6  “Child Marriage Restraint Act,” (1929), Article 2.
7  Gralki, P. (2022). “Pakistan Law Allows Men to Marry Girls After Their First Period,” [Online]. Available at: https://www.
globalcitizen.org/en/content/pakistan-court-allows-men-to-marry-underage-girls/. [Last verified February 5, 2024].
8  High Court of Sindh (2019). “The Case of Huma Younus: Christian Pakistani Girl who was Kidnapped”.
9  Ullah, N. (2021). “Child Marriages: International Laws and Islamic Laws Perspective,” School of Law, University of Gujrat, 
Pakistan, p. 8.
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2. State-Legal Mechanisms for Combating Violence Against Women
“All men are born free and equal, endowed with dignity and rights.”1 In contemporary 

times, human rights and freedoms are upheld and protected by various international decla-
rations and conventions. Among the most significant of these are the Universal Declaration 
of Human Rights by the United Nations on December 10, 1948; the European Convention 
on Human Rights by the Council of Europe on November 4, 1950; and the Council of Eu-
rope Convention on Preventing and Combating Violence Against Women and Domestic 
Violence, also known as the Istanbul Convention.

The European Convention on Human Rights guarantees numerous rights aimed at 
protecting human rights and fundamental freedoms. Prominent among these is the right 
to life, a right that is frequently compromised in several Islamic States including Pakistan, 
Bangladesh, Saudi Arabia, Egypt, and Iran, with a noticeable bias against women.2

Additionally, the convention strictly prohibits torture, inhuman or degrading treat-
ment. There are numerous instances of such treatment towards women in Islamic coun-
tries, where virtually any act deemed “disobedient” by a woman results in punishment and 
often inhumane treatment. In many cases, the religious laws themselves sanction men’s 
authority to administer such treatments.3

The Convention safeguards the freedom of thought, conscience, and religion as outlined 
in Article 9.4 This freedom is paramount for the development of a democratic society and 
the personal growth of each individual. However, it acknowledges the possibility of certain 
limitations. In specific instances, states are authorized, and indeed required, to intervene 
in the realm of belief to protect the rights of others and uphold the legitimate interests 
of society. Regrettably, in many Islamic countries, the populace is not afforded the right 
known as freedom of religion, nor does the state undertake effective measures to prevent 
violations of fundamental human rights in the exercise of these rights.5

States bear the responsibility to strike a balance between private and public interests in 
the protection and assurance of rights. The complex nature of the freedom of belief should 
not pose an insurmountable challenge; rather, it ought to be appropriately balanced to 
safeguard relevant public interests.

Using the Kingdom of Bahrain as an illustration, its Constitution establishes Islam as 
the state religion and Sharia law as the primary source of legislation. The Constitution 
guarantees freedom of conscience and the freedom to practice religious rites in accor-
dance with the country’s observed norms. Nevertheless, the government has imposed 
certain restrictions on the exercise of this right, which are deemed appropriate given the 
numerous instances where women were subjected to torture, enslavement, and inhumane 
treatment under the guise of religious customs.6 In such scenarios, the state’s intervention 
in the sphere of constitutionally guaranteed human rights is essential, ensuring that any 
limitations adhere to the principles established by the European Convention on Human 
Rights. This intervention must have a legitimate aim, such as the protection of human 
health or morality, which is indispensable for a democratic society.
1  United Nations (1948). “Universal Declaration of Human Rights,” Article 1, December 10.
2  Sentumbwe, Y. (2024). “Abolition in Africa - 77th Ordinary Session of the African Commission on Human and 
Peoples’ Rights,” [Online]. Available at: https://worldcoalition.org/2024/01/12/abolition-in-africa-achpr-77th-ordi-
nary-session/. [Last verified February 5, 2024].
3  Badawi, N. (2009). “Introduction to Islamic Law,” p. 9.
4  European Convention on Human Rights (1950), Article 9, November 4.
5  Rahman, A. (2008). “Women in Quran and the Sunnah,” p. 9.
6  Bahrain’s Constitution (2002), Article 22.
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Article 5 of the Convention on the Protection of Human Rights and Fundamental 
Freedoms enshrines the right to freedom and security.1 This right inherently includes 
the freedom to choose one’s spouse freely and to found a family willingly. Research indi-
cates that in Islamic countries, the practice of coercing girls into marriage is lamentably 
common. Often, young girls are forced into marriages arranged by the groom’s parents, 
contrary to the girl’s wishes, and the state fails to take action to safeguard women’s rights 
in these matters.

Conclusion
Crimes perpetrated on religious bases remain a critical issue in Islamic countries today, 

with violence against women particularly rooted in religious justifications. As highlighted, 
the infringement of one fundamental right, such as the freedom of religion, precipitates 
the breach of numerous other rights. Within the context of Islam, individuals are often 
deprived from birth of the liberty to choose their religion freely, becoming ensnared not 
only by Islamic customs but also by various forms of coercion as a consequence of their 
interpretation.

Gender-based violence is a worldwide concern, yet evidence suggests it is especially 
prevalent in the Islamic realm, where effective measures to combat it are notably lacking. 
Despite the protection of religious freedom by numerous international treaties and national 
laws, third parties frequently infringe upon this right, leading to further rights violations. 
In such instances, it is imperative for states to intervene proactively, implementing mea-
sures to prevent unlawful restrictions on these freedoms. To achieve this, the development 
of robust mechanisms is essential to significantly curtail illegal encroachments on the right 
to freedom of religion, thereby addressing the broader issue of gender-based violence.

In this context, it is crucial for investigative agencies within these countries to diligently 
document crimes that seek to undermine the freedom of religion. Equally important is 
the swift response to such offenses, to deter any sense of impunity among perpetrators. 
Moreover, the measures implemented by the state should not only aim at crime prevention 
but also embody a preventative approach.

Promoting women’s education is imperative for states, particularly as it remains a sig-
nificant challenge in Islamic countries. Violence against women often manifests through 
the denial of educational and employment opportunities. This restriction not only mar-
ginalizes women further but also deprives them of the knowledge regarding their rights, 
making them more susceptible to violence due to a lack of awareness about what consti-
tutes violent acts.

It is vital that state justice systems are not governed by religious laws. The judiciary 
should operate as an independent entity, adhering to humane and international laws rather 
than religious doctrines, which should not be compulsorily imposed on everyone.

Femicide represents an extreme manifestation of violence against women and, regretta-
bly, remains one of the most prevalent crimes within the Islamic world. In the 21st century, 
it is untenable to permit the killing of individuals simply because they are women. It falls 
upon the state to rectify this issue. This necessitates a comprehensive review and revision 
of existing legislation, informed by international best practices, the acknowledgment of 
past errors, the fulfillment of international obligations, and a thorough understanding of 
the stipulations of international treaties.

1  European Convention on Human Rights (1950), Article 5, November 4.
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Abstract
The court holds a position of critical importance in Georgia, as it does in most coun-

tries around the world. It transcends a mere institution; beyond administering justice, the 
court represents one of the state’s branches of government, known as the judicial branch. 
Long-standing observation reveals that the effective operation of the court, along with 
its independence and impartiality, is vitally important for the legal state’s functionality.

The primary function of the court is the administration of justice. Specifically, the court 
resolves dispute among individuals, between individuals and legal entities, and among legal 
entities themselves. Moreover, it adjudicates criminal cases, issuing verdicts of guilt or in-
nocence (verdicts, in the case of jury involvement). Concurrently, the court addresses cases 
pertaining to administrative law. All these activities are aimed at embedding the principles 
of justice and legality into daily life, which, in turn, ensures the peaceful, predictable, and 
stable existence of citizens.

The judicial system and its myriad complexities consistently remain at the forefront 
of discussion for both practicing lawyers and legal theorists. The impetus for this article is 
twofold: its timely relevance and our keen interest in the subject matter. Crafted in Geor-
gian, it targets primarily Georgian-speaking readers, yet it draws upon a rich tapestry of 
sources in both Georgian and foreign languages, including articles, monographs, and col-
laborative works. Our exploration centers on the structural and functional features of the 
judiciary, with a particular focus on comparisons between national (Georgian) and foreign 
(U.S.) contexts, especially within the realm of criminal proceedings. To navigate through 
this analysis, we employ a blend of descriptive and comparative research methodologies, 
while also interjecting personal perspectives on a range of pertinent issues.

Keywords: Judicial system, Comparative Legal Analysis

1. Introduction
The political-legal theory of the separation of powers has its roots in ancient Rome. 

This concept gained renewed significance in efforts to curb the absolutism of medieval 
monarchs, eventually being modernized by English philosopher John Locke and French 
thinker Charles Louis de Montesquieu. Within this framework, one critical branch of 
government—the Court—is tasked with the administration of justice. It stands as an inde-
pendent and impartial entity, characterized by its self-organization and self-governance. 
Judges and administrative staff form its governing bodies, elect administrative officials, 
and establish self-governance mechanisms.
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While this paper does not overlook the importance of other branches of law or diminish 
the court’s role therein, it emphasizes the court’s unique position in criminal proceedings. 
The court bears the critical responsibility of determining an individual’s guilt or innocence. 
The prosecution, defense, and court must handle criminal cases with utmost diligence, as 
these proceedings determine the future course of a person’s life. Reflecting on this grave 
responsibility, we recall the words of the esteemed Russian author Fyodor Dostoevsky: “It 
is better to acquit ten guilty persons than to convict one innocent.”

On June 13, 1997, the Parliament of Georgia enacted the organic law on “common 
courts.” A significant innovation introduced by this new law was the establishment of 
an advisory body for the President of Georgia – the Council of Justice of Georgia. The 
responsibilities of the Council of Justice of Georgia were outlined as the appointment 
and dismissal of judges, organization of qualification exams, development of proposals for 
judicial reform, and the execution of other tasks as mandated by law. Subsequent to this, 
numerous additional laws were passed, including the Criminal Procedure Code of Geor-
gia, which addresses critical issues of interest to us and which will be examined in further 
detail later in this discussion.

 
2. Structural and Functional Features of the Court in Georgia

In any comprehensive discussion about the judiciary, it’s imperative to reference Ar-
ticle 31 of the Constitution of Georgia’s second chapter, which asserts that “every person 
has the right to appeal to the court for the protection of his rights. The right to fair and 
timely consideration of the case is ensured.” Furthermore, the Constitution distinguishes 
between the judiciary and the Prosecutor’s Office, highlighting their significance within 
the legal framework.1

It’s important to recognize that the Constitutional Court of Georgia exercises judicial 
authority alongside common courts. Serving as the principal body of constitutional over-
sight, the Constitutional Court plays a pivotal role. Meanwhile, common courts are tasked 
with administering justice, underscoring the diverse yet unified structure of Georgia’s ju-
dicial system. Specialized courts can only be established within the common court system, 
as outlined in sections 3, 40-42.2 The introduction of military courts is permissible during 
martial law, but these too must operate within the common court framework. Judges are 
independent in their duties, and no one is entitled to demand a report on a specific case 
from them. Given the critical role and the significance of their position, judges enjoy a high 
status and are granted immunity from criminal prosecution. Specifically, it is prohibited 
to arrest, detain, search their residence, vehicle, or workplace without the consent of the 
Constitutional Court in cases involving judges of the High Council of Justice or the Con-
stitutional Court itself, except in the event of a crime. In such instances, the judge must 
be immediately released if the requisite approvals for their arrest or detention are not 
obtained.3 The enforcement of any court act or decision in Georgia is compulsory for all 
individuals and legal entities, as well as for state and municipal bodies. Georgia’s judicial 
system comprises three levels of courts to ensure the right to appeal decisions or verdicts, 
aiming to maximize the protection of rights and minimize the risk of errors during legal 

1  Constitution of Georgia, August 24, 1995.
2  Igor Kveshelava, Edisher Gvenetadze, “Political, Legal, and Historical Aspects of the Constitutional Development 
of Georgia.”
3  Organic Law of Georgia on Common Courts, December 4, 2009, consolidated publications November 15, 2023.
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proceedings.1 Consequently, the Organic Law of Georgia on common courts stipulates that 
only a court can annul, amend, or suspend a court decision, and all such actions must be 
conducted in accordance with legally established procedures.2

3. Structural and Functional Features of the Court in the National (Georgian) 
Criminal Process

Building on our exploration of the court’s general structure, role, and functions within 
Georgian legislation, we now turn our attention to the court’s functional features specifi-
cally within criminal proceedings, the principal focus of our study.

The court stands as the sole authorized entity to administer justice, hear criminal cas-
es, and issue fair, reasoned, and lawful judgments.3 It is incumbent upon the court to not 
refuse the administration of justice or fail to administer it through inaction. Guided by the 
principles of efficient time and resource allocation, magistrate, city, and district courts are 
strategically distributed across Georgia.4

The specific criminal case is adjudicated based on the location where the defendant first 
appeared before the court. To safeguard the interests of the parties involved in the process, 
such as witnesses and victims, minimize costs, or for various other reasons, the court may, 
with the chairperson’s consent, relocate the criminal case to a different court for review. 
When a plea agreement is finalized, it must be ratified by the court in the jurisdiction 
where the investigation concluded. Additionally, should the court independently ascertain 
that a particular criminal case falls outside its purview, it will issue a ruling to this effect 
and redirect the case to an appropriate court.5

Typically, a criminal case is adjudicated by a single judge at the district or magistrate 
court level. However, if a case is deemed to have significant implications for judicial prec-
edent or presents complex legal challenges, the presiding court’s chairperson may mandate 
a panel of three judges for collective deliberation. This requirement does not extend to jury 
trials, which are always overseen by a single judge (the presiding judge).6

The principle of a competitive and equitable trial in Georgia merits particular emphasis 
and attention. This principle entails the court’s responsibility to ensure equal conditions 
and opportunities for all parties, preventing any bias or advantage. According to the new 
Criminal Procedure Code, the court is not permitted to independently seek evidence that 
could confirm the charges or assist in the defense and exoneration of the accused; such 
actions are strictly the prerogative of the involved parties.7 However, the second part of 
Article 25 of the Criminal Procedure Code of Georgia does allow a judge to pose clarifying 
questions with the consent of the parties, should it be deemed necessary to uphold the 
principles of a fair trial. This provision has elicited mixed reactions from both legal partic-
ipants and the broader community. Uniform practices regarding the judge’s questioning 
rights were not established, leading to scrutiny by the Constitutional Court of Georgia.8 
The Court found that the restrictions on a judge’s ability to question during case review, 
as stipulated in the controversial article, should be nullified. Consequently, judges in 
1  Demetrashvili Avtandil, Kobakhidze Irakli, “Constitutional Law,” Tbilisi, 2010.
2  Getsadze Gia, “Forms and Types of Constitutional Control,” Journal “Man and Constitution,” N 1, Tbilisi, 1998.
3  Pakte Pierre, Melen-Sukramanian Ferdinand, “Constitutional Law,” edited by Avtandil Demetrashvili, Tbilisi, 2012.
4  Gugava Asmat, “Proceedings in Common Courts,” Tbilisi, 2014.
5  Collection of Authors, “Commentary on the Criminal Procedure Code,” Tbilisi, 2015.
6  Criminal Procedure Code of Georgia, October 9, 2009, consolidated publications November 16, 2023.
7  Ibid.
8  Decision of the Plenum of the Constitutional Court of Georgia N 3/2/1478, December 28, 2021, Batumi.
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the General Court were granted greater latitude to clarify case-relevant circumstances, 
thereby enabling them to deliver lawful, reasoned, and fair judgments. It is imperative 
that a judge refrains from forming an opinion on the guilt or innocence of the accused 
or convicted individual prior to rendering a judgment or summary judgment. While the 
court might deem certain procedural actions necessary during the criminal case review, 
executing these actions immediately may not always be feasible. In such instances, the 
court is authorized to instruct a court of the same level or a subordinate court to perform 
the specified procedural action.1

As previously noted, a network of city, district, and magistrate courts is spread across 
Georgia, facilitating the administration of justice efficiently and at minimal cost. Beyond 
these, Georgia boasts two Courts of Appeal and one Supreme Court of Cassation, with 
one appellate court situated in Kutaisi and another in the capital city, Tbilisi. These ap-
pellate bodies, through their criminal chambers and investigative panels, undertake the 
review of all appeals concerning verdicts, rulings, and summary decisions issued by the 
lower courts. The jurisdiction for appeal, whether to one court or another, is determined 
based on the territorial divisions of eastern and western Georgia,2 a delineation further 
detailed by the High Council of Justice of Georgia. In line with Article 22, Part Four of 
the Criminal Procedure Code, appeals before the investigative panel at the Court of Ap-
peal are considered unilaterally by a judge. However, as per Part Five of the same article, 
cases within the Criminal Chamber of the Court of Appeal are examined collegially by a 
panel of three judges, although there are exceptions. For appeals concerning less serious 
and serious crimes, a single judge from the Criminal Chamber of the Court of Appeal may 
unilaterally adjudicate.3

The Supreme Court of Georgia, situated in Tbilisi, serves as the pinnacle of the judicial 
system. The Chamber of Criminal Cases of the Supreme Court reviews cassation appeals 
stemming from judgments or summary decisions made by the Court of Appeal. These 
appeals are examined collegially by three judges or, for more significant cases, by a grand 
chamber of nine judges, which will be discussed in further detail subsequently. A cassa-
tion appeal can be lodged if the appellant believes the Court of Appeal’s judgment to be 
unlawful.4 Grounds for deeming a verdict unlawful include significant violations of the 
Criminal Procedure Code not identified by either the first instance court or the Court of 
Appeal, or when the punishment meted out to the convicted individual grossly misaligns 
with the nature of their actions and their personality.5

The Chamber of Criminal Cases of the Supreme Court of Georgia is empowered to 
transfer a case to the Grand Chamber of the Supreme Court for review. This step is tak-
en only under conditions where the case’s resolution is deemed crucial for establishing 
uniform judicial practice or presents a rare legal challenge. Typically, a cassation appeal 
is adjudicated within the confines of the appeal and its counterclaim, with the Supreme 
Court restricted from exceeding these bounds. However, in 2015, the Constitutional Court 
of Georgia ruled that the Supreme Court is permitted to extend beyond the appeal’s scope 
only if the legislature decriminalizes the action in question post-offense. In such instances, 

1  Explanatory Dictionary of Basic Legal Terms, Bureau of the Chairman of the Tbilisi Court of Appeal, Tbilisi, 2010.
2  Resolution of the High Council of Justice of Georgia N 3, June 16, 2020, Tbilisi
3  Resolution of the High Council of Justice of Georgia N 10, August 11, 2020, Tbilisi
4  Irakli Gabisonia, Jemal Gabelia, “Some Issues of Selection and Sentencing,” International Peer-Reviewed Scientif-
ic-Practical Journal “Jurist,” N2, 2017
5  Irine Bokhashivili, “Pre-Trial Hearing in Criminal Proceedings,” Law Journal N1, 2017.
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the court may decide to absolve an individual of liability.1 Regarding the Supreme Court’s 
procedures, the preliminary review of a cassation appeal deserves mention.2 Should the 
court find in favor of the appellant, overturning or amending the judgment on the basis 
that a legal error occurred during the criminal case’s adjudication that also affects other 
convicts in the same case who haven’t filed an appeal, the court must then proceed to 
address these implications.

Despite Georgia’s judicial system comprising three tiers of courts and the High Council of 
Justice, no individual or entity directly participates in criminal proceedings. Consequently, 
Georgian legislation permits the revision of verdicts in light of newly discovered circum-
stances. A request for the reassessment of a judgment based on such circumstances must be 
submitted to the Court of Appeal, where the original verdict was issued.3 The right to file 
this petition is granted to the convicted individual, their lawyer, the prosecutor, and, in the 
event of the convicted person’s death, their legal successor and/or attorney.4 The judgment 
will be subject to review under the previously mentioned conditions if any of the following 
circumstances exist: a legally binding court judgment reveals that the evidence underpin-
ning the original verdict was falsified; evidence emerges indicating the composition of the 
court that issued the final judgment was unlawful; a legally binding judgment verifies that 
the judge, prosecutor, investigator, or jury engaged in criminal activities, or a crime was 
perpetrated against the jury (such as bribery, coercion, or intimidation); a new law is enacted 
that decriminalizes the action for which the individual was previously convicted by a final 
verdict; or a previously unknown fact comes to light that, had it been known at the time of 
the original trial, could have significantly impacted the case’s outcome.5 Additionally, the 
revision of a judgment may be warranted if there’s evidence to prove the commission of a 
crime by a person previously deemed justified, or there might be a need to initiate criminal 
prosecution against another individual whose case was previously dismissed. Furthermore, if 
the prosecutor presents a resolution indicating a significant violation of the convicted person’s 
rights during the trial, which was not apparent at the time, such as rulings from the European 
Court of Human Rights or decisions by United Nations committees (including the Committee 
on Human Rights, the Committee on the Elimination of All Forms of Discrimination Against 
Women, the Committee on the Rights of the Child, the Committee Against Torture, the 
Committee on the Rights of Persons with Disabilities, or the Committee on the Elimination 
of Racial Discrimination), this could also necessitate a case review.6 Additionally, if a verdict 
is issued with significant violations of the requirements set by international conventions, 
such verdicts are also eligible for revision. Specifically, a verdict against individuals convicted 
based on evidence acquired through secret investigative actions may be subject to review if 
the Court of Appeal subsequently rules that these investigative actions were unlawful, and 
the evidence gathered from them was foundational to the retrial verdict.7

1  Decision of the Plenum of the Constitutional Court of Georgia N3/1/608,609, September 29, 2015, Batumi.
2  Irine Bokhashvili, “Problems of Criminal Appeals,” dissertation submitted for obtaining a scientific degree of Candi-
date of Legal Sciences, Ivane Javakhishvili Tbilisi State University, Tbilisi, 2003.
3  Merab Kartvelishvili, Head of Research, “Standards for the Use of Preventive Measures,” Georgian Young Lawyers’ 
Association, Tbilisi, 2020.
4  Goga Khatiashvili, Author of the Study, “Rights of the Victim in Criminal Proceedings (Georgian Legislation, Prac-
tice and International Approaches),” Georgian Young Lawyers’ Association, Tbilisi, 2016.
5  Nino Lekiashvili, “Problems of Realization of Presumption of Innocence as the Most Important Principle of Criminal 
Proceedings,” thesis for obtaining master’s degree in law, Caucasus International University, Tbilisi, 2020.
6  Convention on the Elimination of All Forms of Discrimination Against Women, international treaty and agreement 
of Georgia, November 25, 1994.
7  Chubinidze Natia, “Covert Investigative Actions and Privacy,” Tbilisi, 2019.
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4. Structural and Functional Characteristics of the Court System in the United States
In the United States of America, similar to Georgia and many other countries, there 

exists a three-tiered court system. This system comprises the U.S. District Courts at the 
first level, the Circuit Courts (also known as U.S. Courts of Appeals) at the second level, 
and the Supreme Court of the United States at the highest level.1 Currently, the U.S. hosts 
94 District Courts, 13 Circuit (appellate) Courts, and one Supreme Court, which is situated 
in the nation’s capital, Washington, D.C. Before delving into the specifics of each tier, it 
is essential to note that the United States operates under two types of judicial systems.2 
Both systems feature courts of first and second instance and are crowned by a Supreme 
Court. However, one is centered around the state Supreme Courts, and the other revolves 
around the U.S. Supreme Court. The courts and their official English titles, as mentioned 
earlier, belong to the federal court system. In addition to these federal courts, there are 
also state courts.3

Federal courts differ from state courts primarily in their jurisdiction. Specifically, there 
exists a category of cases that are exclusively heard by federal courts. Federal jurisdiction 
is somewhat limited, as it predominantly handles cases sanctioned by the United States 
Constitution or federal laws. For instance, to initiate a lawsuit in federal court, a plaintiff 
must present a case involving the violation of the U.S. Constitution or federal legislation. 
Federal courts also adjudicate civil law disputes where the parties are from different states 
and the controversy or claimed damages exceed $75,000. This is known as “diversity ju-
risdiction.” Additionally, defendants have the right to request the transfer of a case from 
state to federal court based on the same criteria, particularly when the plaintiff resides in 
a different state.4

As previously discussed, the District Court represents the initial tier within the fed-
eral court system. These courts adjudicate both civil and criminal matters. Judges within 
the District Courts are appointed for life by the President of the United States, subject to 
confirmation by the Senate. The operation of the District Court mandates the presence of 
at least one judge, who, in addition to presiding over cases, is tasked with the administra-
tion of the court and oversight of court personnel. This administrative role may include 
holding specific administrative positions as necessary. Currently, there are approximately 
670 district judges appointed across the country.

Magistrate judges also serve in the District Courts, elected to their position by a ma-
jority of the district judges. The term for a magistrate judge is set at a maximum of 8 years; 
however, for appointments made on a part-time basis, the term is reduced to 4 years.5

Upon the completion of their terms, magistrate judges may be re-elected to their posi-
tions. A magistrate judge performs various duties related to criminal cases, such as issuing 
search and arrest warrants, making decisions concerning bail, and ruling on the admissi-
bility of evidence that may have been obtained in violation of legal requirements, among 
other procedural matters.6

1  Toni-Jaeger Fine, “The U.S. Legal System: The Basics,” Carolina Academic Press, 2021.
2  Tony M. Jaeger Fine, “American Legal Systems: A Resource and Reference Guide,” Carolina Academic Press, 2020.
3  Hemant Sharma, John M. Scheb, An Introduction to The American Legal System, Wolters Kluwer Legal & Regula-
tory U.S. 2020.
4  Thomas R. Van Dervort, David L. HUDSON, Law and Legal System, An Introduction to Law and Legal Studies in 
The United States, Kluwer Legal & Regulatory U.S. 2012.
5  Lawrence M. Friedman, American Law an Introduction, Second Edition, W.W. Norton & Company, 1998.
6  Sir Mark Hedley, Modern Judge, Power, responsibility and society`s expectations, Jordan Publishing the Limited, 
2016.
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Moreover, specific federal district courts have been designated to handle particular 
categories of cases within their predefined areas of jurisdiction. For instance, each federal 
district is equipped to deal with cases related to bankruptcy. Additionally, certain courts 
at the national level, such as the United States Tax Court, are authorized to adjudicate 
tax-related cases. Similarly, the United States Court of Federal Claims is tasked with hear-
ing claims against the federal government, and there is also a specialized court for matters 
related to international trade, known as the US International Trade Court. These special-
ized courts ensure that specific types of legal issues are addressed within the appropriate 
jurisdictional framework.1

Before exploring the structure and jurisdiction of state courts, including their handling 
of criminal and other types of cases, it is essential to address the complex issue of double 
jeopardy, or the risk of convicting an individual twice for the same offense. While civil 
cases can be moved from state courts to federal courts, this flexibility does not extend to 
criminal cases. A criminal case must be adjudicated by the court in which it was originally 
filed, following the submission of charges by the prosecution. Although the U.S. Constitu-
tion and various laws safeguard against charging an individual twice based on the same facts 
and evidence, the application of this principle is not always straightforward or uniform.2

The principle of double jeopardy, or the prohibition against being tried twice for the 
same offense, does not uniformly apply across state and federal jurisdictions. This means 
that the prohibition on double jeopardy does not necessarily prevent both state and federal 
courts from prosecuting the same individual for the same conduct under certain circum-
stances. Consequently, if a person is charged with premeditated murder and cannot be con-
victed in state court, there are scenarios in which the federal government might prosecute 
the case under federal law, given that murder and several other crimes can be considered 
offenses under both state and federal criminal law. This complexity is often highlighted 
by American lawyers in their advertisements, stressing the importance of seeking profes-
sional legal advice. Each case is unique and navigating the intricacies of potential double 
jeopardy issues requires specialized knowledge and expertise.3

The next level within the federal court system is represented by the U.S. Courts of 
Appeals. In the United States, these appellate courts are considered among the most pow-
erful and influential, second only to the Supreme Court of the United States. This is largely 
because their rulings often set precedents that impact millions of individuals within their 
jurisdictions. The significant role of the Courts of Appeals is further underscored by the 
fact that their decisions are frequently the final word on a case; the U.S. Supreme Court 
hears only about 1% of the cases submitted to it annually, leaving the appellate courts as 
the ultimate deciders in the vast majority of federal cases.4

Currently, there are 13 appellate courts in operation across the U.S. territory. Twelve 
of these courts are distributed among various states, each serving the district courts of its 
region and the states around it. The thirteenth Court of Appeals, known as the United 
States Court of Appeals for the District of Columbia Circuit, is located in the District of 
Columbia (the nation’s capital, Washington D.C.) and exclusively serves the District of 
Columbia. This gives it the distinction of being the Court of Appeals with the smallest 
geographical jurisdiction in the United States.
1  Rafael Leal-Arcas, International Trade and Investment Law, Multilateral, Regional and Bilateral Governance, Elgar 
Publishing, incorporated, Edward, 2010.
2  George C. Thomas, Double Jeopardy: The History, The law, NYU Press, 1998.
3  Gary Falkowitz, The Complete Guide to Law Firm Intake, Expert Press, 2018.
4  David G. Savage, Guide to The U.S. Supreme Court, Fifth Edition, CQ Press, 2010.
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All Courts of Appeal are staffed by a designated number of judges, with the number 
varying based on the court’s jurisdictional scope and workload. For instance, the First 
Circuit Court of Appeals comprises 6 judges who oversee cases from 5 district courts across 
Maine, Massachusetts, New Hampshire, Puerto Rico, and Rhode Island. This is relatively 
small when compared to other appellate courts. On the other hand, the Ninth Circuit 
Court of Appeals, with a vast territorial jurisdiction that includes the entire west coast of 
the United States, Alaska, Hawaii, and a total of 11 states, is staffed by 29 judges. This court 
reviews decisions from 13 district courts, reflecting the extensive area and population it 
serves.1

Similar to the Ninth Circuit, the other 11 appellate courts operate under this system, 
catering to their respective jurisdictions. Across many states and at the federal level, appel-
late court panels typically consist of 3 judges who collectively decide on cases. A decision 
is reached by a majority vote among these judges. Beyond the standard appellate courts, 
there are specialized courts that address specific types of appeals. These include courts that 
hear veterans’ complaints and the United States Court of Appeals for the Armed Forces, 
which deals with appeals related to military matters.2

The Supreme Court of the United States stands as the pinnacle of the judicial system, 
holding the ultimate authority to review and decide upon cases that have ascended from 
the Courts of Appeals. It’s important to note the dual court system in operation within the 
USA, comprising both federal and state jurisdictions. For instance, if a case concerning the 
First Amendment’s guarantee of free speech is adjudicated by a state Supreme Court and is 
then appealed, it could potentially be brought before the U.S. Supreme Court. However, if 
the state Supreme Court’s deliberation on the matter was grounded not in federal law but 
in a state law that addresses a similar aspect of free speech, an appeal to the U.S. Supreme 
Court would not be permissible.

The process of appealing a decision from the district and appellate courts to the Supreme 
Court is available to any party involved in a case. Unlike the lower courts, however, the 
Supreme Court possesses discretionary power over the cases it chooses to hear. In the ma-
jority of instances, for a case to be considered by the Supreme Court, the involved parties 
must submit a “writ of certiorari,” which is essentially a petition for the Court to review 
the case. Should this request be accepted, the Supreme Court will then set a date for an 
oral argument to hear the case in detail.3

If an appeal to the U.S. Supreme Court is found to be inadmissible, the decision ren-
dered by either the appellate court or the state Supreme Court becomes final and legally 
binding. It’s noteworthy that of the thousands of appeals submitted to the U.S. Supreme 
Court annually, only about 1% are actually heard. The Court’s docket is reserved for cases 
of significant national importance, those that resolve conflicts in the application of law 
among lower courts, or instances where a decision from a lower court is seen as a clear 
and serious misapplication of justice that could undermine the principles of fairness and 
legal integrity.

The U.S. Supreme Court is composed of nine justices. These justices are nominated by 
the President of the United States and must receive confirmation from the Senate to serve. 
Appointments to the Supreme Court are for life, underscoring the profound responsibility 
1  Daniel j. Meador, Maurice Rosenberg, Paul D. Carrington, Appellate Courts, The Michie Company.
2  Gary D. Solis, The Law of Armed Conflict, International Humanitarian Law in war, Cambridge University Press, 
2021.
3  N. E. H. Hull, William James Hull Hoffer, Peter Charles Hoffer, The Supreme Court an Essential History, University 
Press of Kansas, 2007.
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and enduring impact justices have on American jurisprudence. While the United States 
Constitution does not specify qualifications for Supreme Court justices, all current justices 
hold advanced degrees in law, and many have extensive experience as judges in district 
courts.1 This level of qualification ensures that the Supreme Court is equipped with a deep 
understanding of the law and a broad perspective on its application across the diverse legal 
landscapes of the United States.

It is also common for the U.S. Supreme Court to include individuals who hold signif-
icant prestige within legal and academic circles, such as law professors. Among the nine 
justices, one serves as the Chief Justice of the United States, a position nominated by the 
President and confirmed by the Senate. It is worth noting that the nominee for Chief 
Justice does not need to be a sitting member of the Supreme Court at the time of their 
nomination. Historically, of the 17 individuals who have served as Chief Justice, only 5 
were Associate Justices of the Supreme Court prior to assuming the role of Chief Justice.

In contrast to some countries that have a separate constitutional court, the United 
States does not. The U.S. Supreme Court serves as the highest authority in constitutional 
matters. It is tasked with adjudicating cases that may involve disputes between states, 
the constitutionality of laws and legal documents, and ensuring their compliance with 
the U.S. Constitution. This consolidates the Supreme Court’s role as the ultimate arbiter 
of constitutional interpretation and enforcement, highlighting its critical function in the 
American legal system.2

The state court system, as implied by its name, performs functions that are somewhat 
parallel to those of the federal court system, though there are distinctions that set it apart. 
While we have not delved into the state judicial system with the same depth as the federal 
system, the primary reason for this approach is their conceptual similarity. However, it 
is crucial to focus on aspects that distinctly differentiate state courts from their federal 
counterparts. Although we have previously touched upon these differences, we will now 
more thoroughly examine a critical component of the judicial system: jurisdiction. This 
exploration will highlight the unique authority and scope under which state courts operate, 
distinguishing them from the federal courts in terms of the types of cases they hear and 
the legal principles they apply. Beyond the geographical jurisdictional differences with 
federal courts, state courts also diverge based on the nature of the cases they adjudicate.3 
While the Federal District, Appellate, and U.S. Supreme Courts hear criminal cases in-
volving federal offenses (with our focus here on criminal law), state Trial Courts (often 
referred to as Courts of First Instance) handle criminal cases that fall under state law. 
Additionally, state courts address a broader spectrum of legal matters, including issues 
that arise at the municipal level. If a party wishes to challenge a decision made at the trial 
level, they have the right to appeal to the State Appellate Courts.4 Similar to the federal 
system, there is also a State Supreme Court within each state’s judicial framework, which 
reviews decisions from the appellate courts. Unlike the U.S. Supreme Court, which selects 
a small percentage of cases for review, the State Supreme Courts are more likely to hear 
appeals. In instances where a case at the trial level involves allegations of constitutional 
violations, a decision made by a panel of three judges can lead to an automatic review by 
the U.S. Supreme Court, especially in cases that directly challenge the Constitution. Ad-
1  Elder Witt, Joan Biskupic, Guide to The U.S. Supreme Court: 001, CQ Press an Imprint of SAGE, 1996.
2  Alpheus Thomas Mason, Jr. Stephenson Donald Grier, American Constitutional Law, Routledge, 2017.
3  P. E. O. Oguno, Principles of Constitutional Law, AJPO journals and books publishers.
4  E. Allan Farnsworth, Introduction to the Legal System of the United States, Fourth Edition, Oxford University Press, 
Incorporated, 2010.
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ministrative, municipal, or jurisdictional disputes within a state are typically resolved by 
state courts. However, legal disputes between states fall under the exclusive jurisdiction 
of the U.S. Supreme Court, underscoring its role as the ultimate arbiter in inter-state legal 
matters. This layered jurisdictional structure ensures that both federal and state legal issues 
are appropriately addressed within the United States’ complex legal framework.1 The role 
of jury trials within the U.S. judicial system is a fundamental aspect that cannot be over-
looked, embodying a deep-seated belief in the justice process. The value of jury trials was 
eloquently summarized by Lord Devlin in 1956, who stated that a jury trial is “more than 
a weapon of justice and more than one of the wheels of the Constitution; it is a lamp that 
shows that freedom lives.” This statement underscores the jury trial’s significance not only 
as a procedural element but as a symbol of democratic freedom and public participation 
in the legal process. The application and approach to jury trials vary significantly across 
different jurisdictions. For instance, in England and Wales, the use of juries in criminal 
trials is a mandatory part of the legal process. In contrast, countries like France restrict 
jury involvement to certain types of criminal cases, where jurors and judges collabora-
tively determine the outcome. Meanwhile, other nations employ the jury system in an 
even more limited capacity, reflecting a diverse range of legal traditions and approaches 
to justice. This variability highlights the jury trial’s adaptability to different legal cultures 
and its enduring importance as a mechanism for ensuring that the principles of justice and 
liberty are upheld.2 Georgia also features in the discussion on the use of jury trials within 
its legal system. The Criminal Procedure Code of Georgia specifies the categories of crimes 
for which an accused individual can request a jury trial. In the United States, the jury trial 
is particularly esteemed, serving as a significant check on the power and influence of the 
judiciary. By incorporating ordinary citizens into the judicial process, it is believed that 
the broader societal values and judgments are brought to bear on legal proceedings. One 
of the distinguishing aspects of jury trials, particularly in the U.S., is the autonomy granted 
to the jury in reaching a verdict. Unlike judges, jurors are not required to provide a ratio-
nale for their decision. They are empowered to deliver a verdict based on their collective 
assessment of the evidence presented during the trial. This feature underscores the trust 
placed in the jury’s judgment and its role in reflecting the community’s conscience in the 
administration of justice.

An acquittal verdict that appears to disregard evidence may reflect a population’s critical 
stance towards an unpopular or contentious law.3 This phenomenon is not unique to the 
United States; however, it is a point of contention there, with critics arguing that average 
jurors may struggle to adequately assess scientific and technical evidence to reach a just 
verdict. There is also a prevalent view that jurors can be overly influenced by one or two 
persuasive individuals within the jury, leading to concerns about the integrity of jury deci-
sions. Additionally, some contend that juries in the United States may exhibit undue sym-
pathy towards defendants, supported by statistics suggesting that juries are more inclined 
to acquit than judges. The process of deliberation, consideration, and voting by the jury 
varies significantly between civil and criminal cases in the United States. For instance, in 
California, a civil case verdict requires the agreement of three-quarters of the jurors, while 
criminal cases demand a unanimous decision to convict or acquit the defendant. Typically, 
a jury consists of twelve members, though this can vary. During deliberations, there may 
be alternate jurors present, as well as a designated foreperson who plays a crucial role in 
1  David L. HUDSON, Constitution Explained: A Guide for Every American, Visible Inkpress, 2022.
2  Stephen J. Adler, The Jury, Trail and Error in The American Court Room, Crown Publishing Group T.H.E. 1994.
3  Raymond Wax, Philosophy of Law: A Very Sort Introduction, Second Edition, Oxford University Press, 2014.
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facilitating discussions and leading the jury towards a verdict. This system underscores 
the nuanced and complex nature of jury deliberations, reflecting the varied approaches to 
ensuring fairness and justice in the legal process.1

Conclusion
This article commenced with an exploration of the court’s role as a judicial institution 

within the state, focusing on the legal framework of Georgia. We discussed the Constitu-
tion of Georgia, the Organic Law of Georgia on Common Courts, and the Criminal Proce-
dure Code of Georgia to make the normative foundations, directly impacting the operation 
of courts in Georgia, transparent and comprehensible to our readers.

Additionally, we delved into the resolutions of the High Council of Justice of Georgia, 
which shed light on the administrative organization and overall functioning of the judi-
ciary across the Georgian territory. The Criminal Procedure Code of Georgia emerged as 
a pivotal statute in understanding the structural and functional characteristics of the court 
system, illustrated through the lens of Georgia. This code facilitated a detailed examination 
of various procedural aspects, including the conduct of criminal trials, case appeals, verdict 
revisions due to new evidence, and other judicial procedures.

The latter portion of the article dedicated itself to a comprehensive review of the 
United States court system, encompassing the federal and state courts, Courts of Appeals, 
and Supreme Courts. The United States was specifically chosen for its embodiment of the 
common law legal system, presenting a stark contrast to Georgia’s civil law system. This 
juxtaposition allowed for an insightful comparison of court functionalities and features 
across these two predominant legal systems. Moreover, the institution of the jury, a crucial 
component in criminal proceedings, was scrutinized for its merits and demerits, engaging 
with the perspectives of both critics and proponents.

1  Lawrence M. Friedman, The Gig Trial, Law is Public Spectacle, University Press of Kansas, 2015.
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Abstract
Under the Georgian Criminal Procedure Code, a victim is defined as an individual 

or entity suffering harm due to criminal actions. The rights and responsibilities of such 
persons have evolved across various legislative periods. Victims encompass both natural 
and legal persons, the latter represented by individuals authorized to review the decree 
acknowledging the victim status. Typically, legal entities are victims of property crimes, 
whereas crimes against the state and drug offenses, governed by public and state order 
considerations, do not fall under this category. Beyond tangible rights, recent legal re-
forms have adopted a more profound approach towards victim support, acknowledging 
the significance of psychological well-being alongside physical health. This shift aims to 
safeguard victims from secondary victimization, which could exacerbate their plight. The 
current state of victims’ human rights is a pressing issue, meriting attention due to existing 
challenges and the Constitutional Court’s deliberations on victims’ rights.

Keywords: Victim Rights, Victimization.

Introduction
The Georgian Criminal Procedure Code defines a victim as “a state, natural, or legal per-

son who has suffered moral, physical, or property damage directly as a result of a crime.”1

The landscape of victims’ human rights within Georgian legislation has witnessed sig-
nificant transformations. These shifts have been propelled by a blend of factors, including 
the state’s evolving stance on the matter and international influences. The systematic 
examination of victimology, coupled with an in-depth analysis of victims’ rights and their 
psychological wellbeing, has underscored the importance of addressing victims’ rights. 
Additionally, the reality in Georgia has been marked by pivotal decisions from the Con-
stitutional Court, prompted by the deficiencies in victims’ rights.

This topic has gained prominence against the backdrop of global trends, with victims’ 
rights increasingly taking center stage internationally. The human rights and psychological 
state of individuals affected by crime have been scrutinized repeatedly by the International 
Court of Justice. Notably, several verdicts against Georgia have led to the imposition of 
specific obligations on the Georgian state, highlighting the international community’s 
attention to the treatment of victims.

1. Historical Overview of the Victim’s Rights Situation
According to the Criminal Procedure Code of Georgia of 1998 of February 20, the vic-

tim had a broad right-in particular: the victim could avoid the person participating in the 
process. He / she could make a motion to conduct investigative actions and could request 

1  Criminal Procedure Code of Georgia, Article 3, Part 22.
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to participate in the investigative action, the victim would be informed at any time without 
any restrictions about the materials of the criminal case and the material evidence attached 
to the case. The victim was entitled to submit evidence on the case himself. In the context 
of the subsidized accuser affected by the same code, he supported the prosecutor’s accu-
sation. It is interesting that the rights of the victim were so broad that he could continue 
to play the role of the accuser independently of the prosecutor. It is also interesting that 
if the victim refused to complain, the criminal prosecution of the case was terminated. 
A person who was considered a victim in the case had the right to appeal the judgments 
received by the court on appeal and Cassation.1

Under the Criminal Procedure Code of 1998, the power to officially recognize an indi-
vidual as a victim or their successor was vested in either the prosecutor or the investigator. 
Additionally, a first-instance judge had the authority to acknowledge someone as a victim 
during the criminal case review process. It’s important to note that the legal framework at 
the time was acquainted with the concept of a victim’s representative.2

The code also established the institution of preliminary investigation, during which 
victims were entitled to avail themselves of legal protection services. In cases where the 
victim was a minor, legally incapacitated, or disabled, the involvement of a legal repre-
sentative was mandated. This requirement was equally applicable in situations where 
the victim suffered from health issues, notably in cases identified as involving crimes of 
trafficking, underscoring the legal system’s commitment to providing necessary support 
to victims under various circumstances.3

The provision of such expansive rights to victims could potentially complicate legal 
proceedings, particularly in cases where the dispute was private and the state’s involvement 
was minimal, barring the interest of the prosecutor or specific exceptional circumstanc-
es. This scenario mirrors historical practices where victims themselves sought to redress 
injustices, a concept discussed in Cesare Beccaria’s seminal 1764 treatise, “On Crimes and 
Punishments.” Beccaria argued for the essential function of the criminal justice system to 
protect society by deterring law violations, emphasizing the crucial role of state interven-
tion in combating crime as early as the 18th century. Despite the longstanding recognition 
of this principle, the broadening of victims’ rights in recent times has sparked debates 
and protests, signaling a clear demand for reform and evolution in how victims’ roles are 
defined within the criminal justice system.

2. Fundamental Changes in the Criminal Procedure Code
In 2010, Georgia introduced a fundamentally revised Criminal Procedure Code. This 

new code transitioned the country’s legal process from an inquisitorial system to an adver-
sarial system, aligning more closely with practices common in jurisdictions with common 
law traditions. Under this reform, victims were no longer considered active participants in 
criminal proceedings but were instead assigned the full scope of witness responsibilities, 
alongside additional rights such as the right to be informed.4

The revised Criminal Procedure Code, effective from 2010, streamlined the process to 
recognize an individual as a victim. It eliminated the necessity for a court decision or the 

1  Tumanishvili, G., “Victim in Modern Criminal Procedural Law,” Law Journal, No. 2, 2009, p. 75.
2  Criminal Procedure Code of Georgia (1998), Article 70.
3  Criminal Procedure Code of Georgia (1998).
4  Tumanishvili, G., Jishkariani, B., & Schramm, E., “Influence of European and International Law on Georgian Crim-
inal Procedural Law,” Meridian Publishing House, Tbilisi, 2019.
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initiation of court proceedings; merely the occurrence of a crime and the identification of 
an affected person or their legal successor were sufficient grounds for victim status recog-
nition. A significant departure from the earlier legislation is that the authority to recognize 
someone as a victim now solely rests with the prosecutor, removing this power from both 
the court and the investigator. The 2010 Code, with its subsequent amendments, essen-
tially redefined the role of the victim in the legal process, limiting them to the capacity of 
a witness for the prosecution and restricting their access to case materials.1

The substantial curtailment of previously broad powers inevitably led to dissatisfaction 
among affected individuals who sought to retain more extensive rights. Furthermore, on 
October 25, 2012, a pivotal legal milestone for European nations regarding victims’ rights was 
established with the adoption of Directive 2012/29/EU. This directive aimed to “establish mini-
mum standards on the rights, support, and protection of victims of crime,” replacing Framework 
Decision 2001/220/JHA, and it prompted the Georgian state to consider modifications.

This directive, alongside the resultant calls for change, catalyzed a new wave of reforms 
in the criminal justice system in 2014. These reforms were designed to bolster the victim’s 
role within criminal proceedings and to ensure maximum protection of victims’ interests. 
These efforts were particularly focused on aligning with the principles of criminal pro-
cedure, notably the adversarial principle, thereby reflecting a commitment to integrating 
international standards on victims’ rights into national legislation.2

The legislative reforms of 2014 endowed victims with significant rights, notably the right 
to access case materials during the investigation phase and, crucially, the right to challenge 
certain decisions made by the prosecutor. I consider the provision allowing victims to famil-
iarize themselves with case materials to be adequately comprehensive within the context of 
victim rights. However, it’s important to acknowledge that expanding victims’ rights further 
could potentially lead to actions that might impede the investigation’s objectives.

In Georgia, accessing criminal case materials presented challenges, particularly because 
Article 57, paragraph “H” of the first part of the Criminal Procedure Code of Georgia 
restricted victims from obtaining copies of these materials. This limitation highlighted a 
critical area of concern in ensuring transparency and fairness for victims within the legal 
process, underscoring the delicate balance between protecting victims’ rights and safe-
guarding the integrity of the investigation.

Impact of the Constitutional Court on Victim Rights
The legal framework regarding victim rights underwent a significant amendment 

following a Constitutional Court decision on December 18, 2020. This decision enabled 
victims to obtain copies of case materials, marking a pivotal shift. The Court found the 
stipulations of Article 57, paragraph “H” of the first part of the Criminal Procedure Code—
specifically, the blanket prohibition against victims receiving copies of case materials—to 
be in conflict with Article 18(2) of the Constitution. This constitutional provision upholds 
an individual’s right to access information held by public institutions. As a direct conse-
quence of the Court’s ruling, victims were accorded the right to both review and obtain 
copies of case materials, thereby enhancing transparency and access to information within 
the legal process.3

1  Gakhokidze, J., Mamniashvili, M., & Gabisonia, Y., “The Criminal Process: A General Part,” Tbilisi, 2013.
2  Explanatory Note to the Draft Law of Georgia on “Amendments to the Criminal Procedure Code of Georgia.”
3  Constitutional Court of Georgia, Decision on the case N1/3/1312, “Konstantine Gamsakhurdia v. Parliament of Geor-
gia,” December 18, 2020, resolution part.
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Prior to 2018, the Georgian Constitutional Court, through its decision on December 14 
(cases 2/12/1229, 1242, 1247, 1299), expanded the scope for challenging the recognition 
of an individual as a victim. This expansion allowed appeals regarding the victim status 
determination not only for particularly grave offenses but also for serious and less serious 
crimes, broadening the legal avenues available to victims seeking redress and recognition 
within the criminal justice system.1

In recent years, Georgia has seen an uptick in cases related to femicide, domestic crimes, 
and victims of these types of offenses. This increase underscores the need for enhanced 
legal support for individuals impacted by such crimes. According to the provisions of the 
Criminal Code of Georgia, specifically under Article 111 pertaining to domestic crimes and 
Article 1261 related to domestic violence, victims facing financial difficulties are entitled to 
free legal assistance. This support is available at any stage of the criminal proceedings, pro-
vided that the victim does not already have legal representation. Moreover, the entitlement 
to free legal aid for individuals affected by domestic violence, as stipulated under Article 
111, is granted based on criteria set forth in the Georgian law “On Legal Aid” and is to be 
administered according to the regulations of the same law. This measure is part of a broader 
effort to ensure that victims of domestic violence and crimes have access to the necessary 
legal resources, reflecting a commitment to upholding their rights and facilitating justice.2

These legislative amendments manifest Georgia’s intent to align its victim-related 
laws with international norms. The evaluation of victims’ needs, alongside international 
directives, reveals a critical insight: varying categories of rights within the criminal process 
are essential for victims to avoid secondary victimization. Achieving a balance—a golden 
mean—between granting undefined rights and the risk of disenfranchisement is pivotal. 
It ensures that victims possess rights that meet international standards, safeguarding their 
dignity and supporting their recovery journey effectively. This approach underscores the 
necessity of a nuanced, rights-based framework within the criminal justice system that 
meticulously respects and upholds the rights of victims.

Conclusion
Reflecting on the discussed points, it is evident that the victim plays a pivotal role 

in the judicial process, serving as its fundamental initiator. Without the occurrence of a 
crime, there would be no basis for accusing individuals or engaging other parties in the 
legal proceedings. Within the context of Georgia, victims are endowed with considerable 
rights. From my perspective, granting victims access to criminal case materials might 
potentially complicate the investigative process, as there’s a risk of victims attempting to 
take justice into their own hands. However, it remains a fact that in Georgia, victims are 
entitled to this right.

Comparatively, victims’ rights and responsibilities vary across different nations, yet 
many modern European countries, including Georgia, are moving towards enhancing 
these rights in alignment with the Council of Europe’s directives. This trend signifies a 
progressive effort to ensure that victims’ rights are not only respected but also progressively 
improved, aligning with broader European standards and demonstrating a commitment to 
upholding the dignity and rights of victims within the criminal justice system.

1  Constitutional Court of Georgia, Decision on the case of citizens Khvicha Kirmizashvili, Gia Patsuria, and Gvantsa 
Gagniashvili, and “Nikani Ltd” against the Parliament of Georgia.
2  Criminal Procedure Code of Georgia, Articles 57-58.


